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AHkerman v. Hunsicker, 85 K Y. 47 (1881). Action to/foTe- 
close ffSmortgage. Certain of the defendants, who were ju/igment 
creditorsSpf the^ mprtgagor, answered, claiming that th^r judg- 
ments werMiens superior to the mortgage, as to a papxion of the 
amount clain^d by plaintiff to be secured thereby. The mortgage 
was given to plaintiff to secure him for any indop^ments he had 
made or shouloVthereaf ter make for the mortgajgor to the amount 
of $6000. Some\)f the indorsements were mafie subsequent to the 
judgments referreoSto. In the opinion it is sind : 

" There is no question as to the validity^of mortgages to secure 
future advances or liabilities. They h^e become a recognized 
form of security. TheVr frequent use h^ grown out of the necessi- 
ties of trade, and their ctovenience in/the transactions of business. 
They enable parties to pnyvide for oMitinuous dealings, the nature 
or extent of which may not be kniwn or anticipated at the time, 
and they avoid the expense and inconvenience of executing a new 
security on each new transaction^ It is well known that such mort- 
gages are constantly taken by oimks and bankers as security for 
final balances, and banking/acilitws are extended and daily credits 
given in reliance upon th^. Mortgages for future advances have 
sometimes been regard^ with jealou^ but their yalidity is now 
fully recognized andy^tablished (BankbtUtica v. Finch, 3 Barb. 
Ch. 294; Truscott/. Kings, 6 N. Y. U7\Robinson v. Williams, 
22 id. 380; Shint^y, Caig, 7 Cranch, 34; Lctm'ence v. Tucker, 23 
How. [U. S.]yi4; Leeds v. Cameron, 3 Sumn!S492)''.i — Per An- 
drews, J. 



^The ciTses are numerous: Commercial Bank v. Cunnin^m, 24 Pick. 
270 (18«7) ; Ooddard v. Sawyer, 9 Allen, 78 (1864) ; McDatU^v, Colvin, 
16 Vt/300 (1844) ; Collins v. Carlile, 13 lU. 254 (1851) ; Speer^Skinner, 
35jni. 282 (1864); Michigan Ins, Co. v. BrouDn, 11 Mich. 266 ^4863); 
igan v. Mead, 31 Minn. 94 (1883) ; Freiherg v. Magale, 70 Teab 116 
(1888). 
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COMl^ON LAW RELATIONS. -73-^ '^ aUcu^^ 



FISK V. FISK. 



<. 
i^ 




/^Si^ld 

High Court of Chancery, l^^^^^^T^J^ '^^ ,^^^ 
(FincK Pre, Ch. 11.) irUJtjtu. ^UCa^ 

Thomas Fisk the elder had a mortg ag e in fee, which was for- ^3^fcZo^ 
f eiteA ; he makes his will, and d evises all RinnoTtgages to Thomas 
Fisk the young er, and makes him executor and dies: Thomas the 
y ounger proves the wilL and after dies intestate . The pl aintiff takes 
out administration de bonis non to Thomas the elde r, and also 
a dministr ation to Thomas the young er, and brings this bill against TtJL^ 
t he mortgagor, and the defendant Fisk, who was heir ai: la w to ScXiLt 
Tl iomas the elder and younger, and had bought in the equity"^ f^ ^ 
redemption. This cause was heard on bill and answer, and it was 
a greed that both the Fisks left sufficient assets without this mort - 
gage, and the bill was to have the defendant Fisk to assign the 
niorfgage, and have the money paid, or else to foreclose them 

And it was decreed, that the defendant Fisk should pay the plain- 
tiff hia principal, interest and charges to a day, or else assign th e 
mortgage, and be foreclosed : but my Lord Commissioner Trevor 
said, if the mortgagee had been in possession, and died so, he would \ 
not have taken the mortgage from the heir, there being no defect o'f » 
assets. 
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8E0. I.] 

"T^Xa /^ NOYS V. MORDANT, 
-^v . ^ ""^^CLl-lT^ High Court of Chancery, 1706. 

A., being in possesBion of an estate that was a mortgage in fee^ 
by will devises it to his daughters B. and C. and their heirs, and 
(ues; .p. marries and dies; the q u estion was^ Whether the share of 
] 6, should be decreed real or personal estate, and consequently go 
to he r heir, or to her husband as her administrat or ? 

Hy Lord Keeper decreed it against the husband , and put this ^ UlU*^ ^ '^ 
case: A man seised of lands in fee, which were only mortgaged to-^di ^ ^' !!3k^ 
him, devises them to his son and heir, and his heirs; surely these ^fT. j^ ^Ci 
lands shall descend as an inheritance; or, though the mortgage bel "WCP^^^,,^^^ , 
paid off, shall not the money be considered as lands, and go to the I ^ ^ /^^. ^V_2^ 
.heir, and his heirs, as the lands would have done, and this pu rely |G*^< jJSf^^ 
by the intention of the testator? And did not the testator, who|) 
had a governing power, intend, in the present case, that the mort- 
gaged lands should be considered as any other lands of inheritance, 
and be subject to, and directed by, the same rules that other estates 
areP 

"^"^^ f^"^^^ BURDEN V. KENNEDY. "^i^ 

^'^"^^ ^^^^^^^^J'High^Court of Chancery, 1757. -^'Ser ^- VtO^ 

itt eric (k A:cJf- z;:^ (^ ^'^- ^^^o ^^Ch 

•-^^^''7*^ ia also aff ected from that time : and if the debtor subsequent to this 
(^ LxJt^ makes an assignment of the leasehold'estate, the judgment creditor 




X 

f 



Aj£.-<->*^ 



Ujuu 




LLb.^^ need not brin g a suit i n ejectment, to come at the leasehold estat e. 
'/ c: I by setting aside the assignment, but m a y proceed at law to sell th e 
I / , J tgrm^ a nd the vendee, who is generally a friend of the plaintiff, will 






^"And in this case it was declared by the Lord Chancellor [Notting- 
ham] that always when a mortgagee dies and makes no devise of the lands 



^/jj) J#- he has in mortfirage^ they shall go to the executo r. And in London there is 
) /this special custom, that lands in mortgage are always reckoned the per- 

^^ I sonal estate of the mortgagee, he being a citizen."— Winn v. Littleton, 1 

Vern. 3 (1681). 









288 COMMON LAW RELATIONS. [CHAP. I. 

be intitled at law to the possession^ notwithstanding such assign- 
ment. 

But in the present case here is only an equity of redemption in 
the debtor in the leasehold estate, and an execution lodged w ill not 
affect this, as the legal estat e is in the mortgagee ; a nd consequently, 
by the common equity of this court, he may come here to redeem 
a subsequent incumbrancer, and likewise to discover whether there 



siggment. ^ . 



k 



* was any and what consideration for the assignment . 

(f^\^ Burgess v. Wheate, 1 Eden, 177, 239, 255 (1759). The Lord U O^ 
^ Keeper [Henley]. The question upon the information in this aJji^ 
case is whether, the cestuy que trust dying without heirs, the trust _^ w J 
is escheated to the crown, so that the land may be recovered in ^ 
a court of equity, or whether the trustee shall hold the land for his ^^^^^^ ^ 
own benefit. . . . 4^^ ^^ 

It is said the king upon a legal estate shall be liable to an e quity uc^ / y\ 
of redemption . 1 do not know that it has ever been so determined, j i_l 
Lord Hale thought the king should, because it is an ancient right 
which the party is entitled to in equity. Baron Atkins thought the 
same, because he saw the same equity against the crown as against 
a common person. Yet it is observable, that there is in that case 
(Pawlett V. Attorney Oeneraiy a recognition of the equity without 
any declaration of the remedy. Whether this remedy has since been 
settled in the Exchequer, where alone it can, I really do not know : 
but I hope it is so settled ; for I see a great deal of equity to support 
the opinion of Hale and Atkins. A mortgage is an assignment on 
condition. The condition being performed, the conveyance is void 
ah initio. Equity dispenses with the time, and when the money is 
paid, the conveyance is void in equity and conscience. I would 
by no means have it understood that I think there is any equity that 
the crown cannot avail itself of; and I hope that there is no equity 
that the subject is not entitled to against the crown. But I own, 
upon very diligent inquiry and consideration of the case, I at present 
think the arms of equity are very short against the prerogative. 

The next is an objection by inverting the case of a mortgage ; and 
it is asked, suppose the mortgagor die without heirs, shall the mort- 
gagee hold it free of redemption ? I suppose the meaning of that 
question is, shall not the lord have the equity of redemption? or 
else it is nothing to the present purpose. If that be the question, it 
seems to me to be the same with the present, and admits of the same 
answer; the lord hath his tenant and services in the mortgagee, and 

* Hardres, 465. 
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I he has no right to anjrthing more. Perhaps it would not be difficult J 
to answer what would be the justice of that case, but it is not to the j 
business in hanij^ A^ 



*f/*l/i/tyJ^^^JLM^ * 



f ^ 



^yuJl^ /;^"t rfgr McMUBPHY v. MINOT. 

J'-^^^LJIL' ^^SUPRBMB^JUDICIAL CoURT OF NeW HAMPSHIRE, 1827. 




f i 'i jLl Thiswfi 



(r^ {a^ *^(4i^. F. 251.) ^ / 

This was an action of covenant broken , on an indenture made tS^^T^ 
12th July, 1811, by which the pl aintiff demised to S et h Daniels . 




^^£j (^5^ defendant, as assignee of Daniels , for the said rent from 1st May, 
jy £) ^ 1817, to 1st May, 1825, and was submitted to the decision of the 
f^^ * court upon the following statement of facts : 

7 ^*^*"*'^^i' The indenture was made as stated in the declaration and Daniels, 
€z4JC ^/^ having entere d under it, afterwards conveyed all his estate to one 
^ aJm^iA, Gi lman Dudley , who, o n the 3d April, 1822 . , conveyed the land to 
*? <^ ^Mci t he defendant in fee and in mortgage . Dudley remained in posses- 
^-ti t-^^ sion and took the profits until his death in October, 1822, and after 
^ jt/fi M^ ^^s decease his administratrix reinaincd in possession , taking the 

^^ — J- ' * " 'Twas aaid, if a mortgagor die without heir, shall the mortgagee hold 
ryv^ayo<j^ the land free? [I answer, shall it escheat to the crow n?] No, becau se in 
jftJC' Ku>w that case the lord has a tenant t o do his services, ana tnat is the ~whole 
* iV. ^ J he is entitled to in law and equi ty. What the justice might be between the 
A,!^ *'^*-^*'« mortgagee and executor, I shall not trouble myself about. I think the 

crown has not an equity on which to sue a subpcena." — Per Henley, Lord 
Keeper, s. c. 1 W. Bl. 155. 

*' Then it was said, suppose mortgagor die without heir, shall the mort- 
gagee hold the estate absolutely? And if he demands his money too of the 
personal representatives, shall he have both land and money? If the 
mortgagor dies without heir or creditor, I see no inconvenience if the mort- 
gagee held it absolutely. In the case of a forfeiture for treason, it is 
certain the crown may redeem, as in Sir Salathicl LovePs case. And as to 
the supposition that the mortgagee may demand his money too, that must 
be where the mortgagor dies without heir; therefore the demand must be 
against the personal representatives, by virtue of some bond or covenant 
for payment of the money. And if the mortgagee took his remedy agains t 
the personal representatives, I think the court would compel the mortgage e 
t o re-convey; not to the lord by escheat, but to the personal representative . 
and, if necessary, would consider the estate re -con veved. as coming in lie u 
of the personalty, and as assets to answer even simple contract credit ors. ) 
Under these circumstances, where is the great inconvenience?" — Per Sir 
Thomas Clarke, M. R., s. c. 1 Eden, 210. 
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profits until April, 182 4. On the 16th Apri l. 1 824, a tenant entered 

upon part of the land under an agreement with the defendant to 

p ay rent to him in case the land was not redeem ed. On the 23d 

April, 182^, the a dministratrix of Oilman Du dley conveyed to the 

d efendant the right in equity to redeem the land mortgaged as 

aforesaid, and the defendant's said tenant has heen in possession of 

the whole tract from that time to the commencement of this action 

on the 22d March, 1826. • All the interest which the plaintiff ever 

had in the land was an estate for her own life, and th e reversion 

was in Daniels . 

X BiCHARDSON, C. J. It has been urged in behalf of the defendan t 

^ W in this case that the plaintiff is not entitled to recover anything, 

f^y9 ^^\>\ because the rent was never demanded of Minot. The law on this 

JlV^-J^ point is well settled. When a lessor proceeds for a forfeiture or to 



enforce a penalty he must show a demand of a rent on the very day j/iJ^ 










it was payable. But in an action of covenant no demand is neces- 
sary (Remson v. Conklin, 18 Johns. 447; Com. Dig. Kent., D. 4; 
Coon V. Brickett, 2 X. H. Eep. 163). We are therefore of opinion 
that this objection to the action cannot prevail. ^ 

J . It has also been urged that this action cannot be maintained , ^,a>^ 
, yfjf^ because the particular estate and the reversion having becom e ^^ 
tyM united in the same person the particular estate is merged and th e ^ 

rent extinguished. Had the rent in this case been incident to the 
reversi on, it i s clear that this action could not be maintained 
\lorlc V. Jones, 2 N. H. Rep. 454). But it is well settled that the 
rent is not inseparably inciden t to a reversion (Co. Lit, 143 and 47a; 
Z Ul. Coin. liSy, Kent may be reserved upon a grant of a man's 
whole estate, in which case there can be no reversion. The case of 
Wehh V. Russell, 7 D. & E. 393, which has been cited by the defend- 
ants^ counsel does [not] apply in this case. It was there held where 
rent is incident to a particular reversion, when that particular 
reversion is merged, the rent is extinguished. But in this case the 
rent was never incident to the reversion. The plaintiff granted her 
" whole estate, reserving a rent, and she had no reversion to which it 
could be inciden t. In order to maintain this ground it must be 
shown that when he who has a reversion takes a lease of the particu- 
lar estate and covenants to pay rent, such rent is extinguished by 
the union of the particular estate and the reversion. But this 
proposition cannot be sustained by any reason or authority, and we 
are of opinion that this ground of defence fails altogether. 
^ But it is further contended on the part of the defendant tha t 

5*j . being only a mortgagee he cannot in any event be held liable for 
v^ ^^, the rent until he took possession under the mortgage, and the case 
y^^^ <*'jX^ of Eaton v. Jagues, Doug. 438> is cited as an authority . But that 
^ ^f^O' decision has been long questioned (7 D. & E. 312), and in 1819 the 



e . cC. 








CLc^ ^^ 
















- u^ 



















Ax. /iO^ A^ Mi 








^U 



^ 



A«-^ 












^7s: ^^ '^A *''^*/^ 























BEc. I.] m'murpiiy v. minot. 291 

question came before all the judges of England, and a great major - 
ity were of opinion that when a party takes an assignment of a lea se 
by way o f mortgage as a security for money lent, the whole interest 
passes to him and he becomes liable on the covenant for the payment 
of rent, though he has never occupied or become possessed in fac 
{Williams v. Bosanquet et ah, 1 Brod. & Bing. 72). 

In this State it has been repeatedly' decided that a mortgage i n 
fee vests in the mortgagee the whole legal estate; the necessary 
consequence of which seems to be that such a mortgagee must b e 
l iable for the performance of covenants running with the land. 
And we think in this case the def endant is liable for an y rent that 
became due after his mortgage was execute d. 

In considering this case, the question occurred to us whether the \ %^^ ^^ 
liability of the defendant could be aifected by the circumstance ^^^"^ ^^ 



that the rent was reserved upon a grant of the freehold, while the 
conveyance to him was in fee. But we find tliat it has been decided 



S^- 





able to discover any reason why he who takes a larger estate should 



not be bound by a covenant running with a less estate which is 
parcel of a larger. ' ^35/^ 

On behalf of the plaintiff it has been argued that the defendant fl/d^7**'lff^*'*^ 
is liable in this action, not only for the rent which has become d ue ^t^^^^f^ ' 
since he became owner of the land, but the rent which became du e l^^ ** ' 
before that time . The cases which have been cited by the defend- \*>^>^' 
ant^s counsel seem to show that the law is not so. It is another 
argument in favor of the defendant, that when the action is against 
an assignee, it is usual to allege in assigning the breach of the 
covenant, that the breach happened after the assignment (2 Chit- 
ty's PI. 191; Lilly, 134; Dubois v. Van Orden, 6 Johns. 105; 
Garthew, 177; 2 Ventris, 231). It is said in Woodfall, 274 and 
338, that an assignee is liable for arrearages of rent incurred before, 
as well as during his enjoyment; but he cites no case in which it 
has been so decided, and offers no argument in support of the 
propositions, and we are of opinion that this is not law, and there 
must be judgment for the plaintiff for the rent which has become 
due since the 3d of April, 1822 . 

Judgment for the plaintiff,'^ 

^Farmer's Bank v. Mutual Aaaur. 80c., 4 Leigh (Va.) 69 (1832) ; May- 
hew V. Eardeaty, 8 Md. 479 (1855), accord. See also Calvert v. Bradley , 16 
How. (U. S.) 580 (1853). 





att 



292 



COKKOK LAW KSLATIONS 







[CHAP. I. 



AsTOR V. HoTT, 5 Wend, 603 (1830). Suit in chancery ^Lthe 
l andlord of premises in the City of New York to establish his claim 
tocertain monies awarded to the ten ant (Madden) as c ompensation 
for opening streets through the premises demised. Madden had 
mortgaged his term to Hovt . who thus acquired a prior claim to 
the fund in question . MaddeiThaving covenanted in the lease to 
pay all assessment s^ the plaintiff seeks to charge the liability for 

l e breach on the mortgage e! The Chancellor (Walworth) having 



oi?3ered the ^payment of the fund in court to the defenda nt, an 
appeal was taken by the plaintiff to the Court for the Correction of 
Errors. On the point under consideration the following opinion 
was rendered (page 613). 

Savage, Ch. J. The question then arises, which was principally 
discussed upon the argument, is the mortgag^ee to be considered the 
assignee of t lie leasehold premises ? And ifso, i s he liable to pay- 
ment orthe damages lor the breach of MaddelTs covenan t ? That 
tne covenant to pay^all assessments is a covenant running with the 
I an J, there can be no doub t (5 Co. 25) ; and that the assignee is 
liable for the breach of such a covenant occurring while he is 
assignee, is equally clear; but whether the mortgagee is assignee, 
a nd if assignee, whether he is liable fo r b reaches of the covenant 
before the assignm ent, a re questions to be discussed . In England 
1 think it must be conceaed to be settled that where the mortgagor, 
by the form of the instrument, conveys or assigns by way of mort- 
gage his whole estate, the mortgagee is considered, at law and in 
equity too, the assignee. We read, indeed, in some of the books 
that though the mortgage purports to convey an estate defeasible 
by matter subsequent, yet that the courts of equity consider them, 
in their true intent, as mere securities for money ; but the decision 
of the cour ts, both of law and equit y, which are the highest evj jlnn^ 
of wha Lthe^ ja w is, have generally considered mortgages a s convey- ' 
ancchJ ; and by the mode of drawing them there it seems necessary 
that when the condition is performed t here should be a reconvey- 
ance or reassignment . In Sparks v. Smith , 2 Vernon, 27 5, the 
court refused to compel a mortgagee to disclose whether a lease was 
assigned to him to enable the plaintiff to prosecute him as assignee 
upon the covenant of tlie lessee, who was also mortgagor, clearly 
implying that as assignee of the whole term, even by way of mort- 
gage, he would be liable; and in Pilkington v. Shall er, 2 Vern^^ 374^ 
where a recovery had been had in a similar case against the plain- 
tiff as assignee, the court refused to relieve him, saying the mort- 
gagee was ill advised to take an assignment of the whole term. In 
the case of E aton v. Jaques, Doug., 460, the Court of King^s Bench 
dis regarded these cases and thought them not well considered . Lord 
Mansfield was of opinion that upon principle the assignee is liable 
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only in respect of the possession^ and that as a mortgage was a mere 
security, the mortgagee out of possession was not liable as assignee. 
About t en years afterwards Lord Thurlow entertained a different 
o pinion," and did what was refused in Pilkington v. Shaller . He 
compelled a person who had received a lease in deposit as securit y, 
t o take an assignment, that he might be prosecuted as assign ee 
u pon the covenant of the lessee to build a house. The question 
seems to have been finally and deliberately settled in Williams v. 
Bosanquet, 1 Brod. & Bing. 72, by ten judges, overruling the doc- 
trine of Lord Mansfield in Eaton v. Jaques , Dallas, Ch. J., in 
giving the decision of the court, states explicitly the grounds of 
the decision. He shows from authority that the lessee is liable for the 
rent, whether he enter or not; he is liable by virtue of his lease, 
and he argues that the assignee is under the same liability, whether 
he takes an absolute assignment or only by way of security, for the 
lessee conveys by the assignment his whole interest, which the 
assignee takes ; and as the lessee was liable before the entry, so must 
the assignee be liable in like manner. In that case, he remarks, the 
assignment was of all the right, title and interest of the assignor, 
and so completely did the interest pass that there was a covenant 
to reassign upon payment of the money. The money was not paid 
before the day when, if not paid, the assignment was to become 
absolute, so that the case was that of an absolute assignment. He 
also held there was a privity of estate, for the acceptance of the 
assignment was equal to actual entry, and privity of contract, be- 
cause contract was with the lessee and his assigns, and the defend- 
ants were such assigns; therefore the contract was between the 
lessor and assignee. 

Chancellor Walworth considers the case of Williams v. Bosanqu et 
a s settling the principle in England that a mortgage e^of jeasehold 
premises, whet her in possession or not , is liable upon the^ covenants 
as assignee, but lie thinks such a principle cannot prevail in this 
State, becau se we hold then^ tgagor to be the true owner^ and the 
mortgagee as having nothing^ but a chattel interest while out of 
possession. The counsel for the appellant insists, however, that in 
that respect there is no difference in the doctrine held in England 
and here, for Lord Mansfield said in The King v. St. Michaels, 
Doug., 632, it was an affront to common sense to say the mortgagor 
is not the real owner. Such was indeed the doctrine of Lord Mans- 
field and of Buller, Justice, but that is the very doctrine that is 
repudiated in Williams v. Bosanquet, Lord Mansfield asserts that 
the mortgagor is the real owner. Not so, says Ch. J. Dallas, giving 
the opinion of the ten judges ; the whole interest is assigned ; it vests 
absolutely, and is not the less absolute because the assignor (the 
mortgagor) may entitle himself to a reassignment. Unless, there- 
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fore, a man can be the real owner after he has parted with all his 
interest, the chancellor must be right in saying that the English 
doctrine of the ten judges is inapplicable here. If the law is the 
same here as in England, and the law there is that the mortgagee 
out of possession has the whole estate, then this court was in error 
in the case of Waters v. Stewart, 1 Gaines* Cas. in Err. 47, where 
they decided that the equity of redemption remaining in the mort- 

I gagof was real estate, and liable to be sold on execution ; and the 
Supreme Court were equally in error when they decided that the 
mortgagee out of possession had no interest which could be sold on 
execution (Jackson v. Willard, 4 Johns. R. 41), for if he had the 
whole estate it certainly might be sold. It would seem, too, that 
Powell must have been under a great mistake when he stated that 
the mortgagor might levy a fine or suffer a common recovery ; that 
he had an estate which descended to his heirs, and which he might 
devise by his will (Powell on Mortgages, 75, 76, 170). 

Here, however, the mortgagor is the owner against all the world, 
subject only to the lien of the mortgage. In Mclntyre v. Scott, 
8 Johns. B. 159, it was held that the mortgagee of a ship, out of 
possession, was not liable for supplies ; and in Runijan v. Mersereau, 
11 Johns. E. 538, t he assignee o f the mortgagor was permitt ed^ 
t o maintain trespass ag ainst the mortgagee after condition broken . 
The court conclude their opinion in that case by saying: "The light 
in which mortgages have been considered in order to be consistent 
necessarily leads to the conclusion that the freehold must be con- 
sidered in the plaintiif, and he of course is entitled to judgment.'* 

' In that case the court rely on the doctrines of Lord Mansfield in 
Eaton V. Jaques, and to show that the interest of the mortgagee 
is only a chattel interest, they refer to the well-established principles 
that mortgages pass by a will not made with the solemnities of the 
statute, and that the assignment of the debt draws the land after it. 
In Coles V. Coles, 15 Johns. E., 320, Spencer, J., repeats the doc- 
trine of Runyan v. Mersereau, and in that case it was decided that 
the wife might be endowed out of equity of redemption. In Hitch' 
cock V. Harrington, 6 Johns. E. 295, Kent, Ch. J., says of the 
mortgage : " We now regard the mortgage estate only for the benefit 
of the mortgagee and his assigns. As to the rest of the world, as 
long as it is not put in force, it is only a pledge or lien on the bond, j6(^-*^Jl 
with which they have no concern any further than not to disturb 
it.^' And in Dickinson v. Jackson, 6 Cowen, 147, we held that until 
default in payment of the money due by the mortgage, or some part 
thereof, and the termination of a notice to quit, the mortgagee has 
no right of entry as against the mortgagor and cannot bring eject- 
ment against him, though he may against the assignee of the 
mortgagor, the tenancy being broken by the assignment. It is too 
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late for us now to retrace our steps and adopt the doctrine of 
Williams v. Bosanquet, even if it was correct. To recover against 
an assignee of the lessee it must be averred and proved that all the 
right, title and interest of the lessee passed by assignment to the 
assignee. After these decisions, can we say that all the right, title 
and interest of the mortgagor has passed to the mortgagee out of ^^^ 
possession ? So far from it, we hold that the mortgagee, before /)-^C 
foreclosure or the commencement of proceedings to foreclose, ha s 
but a chattel interest . It is perfectly clear^ therefore, that a mor t- 
gagee of a term out of possession is not in this State to be consider ed 
the assignee. In England there must be a reconveyance or re- 
assignment ; so say the court in Williams v. Bosanquet Here that 
is not necessary; the transfer of the debt transfers the mortgage; ^ 
payment extinguishes the lien, and so does a tender. But if a mort- Jul^ k xx .^4 
£{agee takes possession of the mortgaged premises lawfully, he m ust SpIjuu^ tf*^^^ 
be then considered assignee, and the assignee must take the estq.te ^^j-^.^A^ /^§fjLi^ 
cum onere. When the mortgagee takes possession^ he then has all -^jj^yi'^^Tfc/ 
t he right, title and interest of the mortgagor ; then he acquires a nd ^j^ t^fi^ 
t he mortgagor loses an estate liable to be sold on execution. He is ^Z^^Ji /ry^ - 
t herefore substituted in the place of the mortgagor, who was lessee, tta/^ju^^ ^^ 
I and therefore is assignee and liable as such. ^ C^rC**.*^ ^- '**'^^/ 

If I am correct in the positions, that a portion of the fund instyC.^ft^^ J?^**^ 
court is to be considered the representative of the premises taken <u-«* um^^ma 
{oT the street, and that the mortgagees, taking possession of either ttUT ^^5 / ^*^ 
the premises or the substitute, became liable for such covenants as 
run with the land, and that this covenant to pay assessments is of 
that character, it seems to follow that the mortgagees in this case 
must b e responsible for their proportionof the assessment^ unless, 
as tney all e ge, the breacliea occurred previous to the assignmen t.L 

jUtt^}^-^^"^ HUNTINGTON v. SMITH. *^^ '^ f"** ♦'V*-*^ 

Supreme Cocet of Ekeors op Connecticut, 

(4 Conn. 235.) "^-^ ^CU^. '7VV:tw5: hyff-t^^— 

This wa s a scire facias, stating. That by the consideration of the ^^^ ^^ ^ 
county court for Litchfield County, held at Litchfield, on the fourth /n-'i^W'^^''^ 
Tuesday of March, 1817, the plaintiff recovered a judgment agains t*^ a^ a. uo-^ 

i* That a mortgage of a term does not constitute a breach of a condition Q^JuttuC uj^^ 
not to assign, is law in England as well as in the United States: Doe v. "^ — 

Hogg, 4 Dowl. ft Ry. 226 (1824) ; Riggs ▼. Puraell, 96 N. Y. 193 (1876). ... 

^' Slit i<Lhy M^ k^rSdi^Ofr a^ t^ 
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the ' defendan t and one Miles Tobey for the sum of 216 dollar s, 
43 cents, and had execution for the same: which execution the 
plaintiff put into the hands of Wi lliam P. Russell^ a deputy sher iff, 
to execute; who, on the 18th of May, 1817, l evied the same upon 
a piece of land in Norfo lk, particularly described in his return, sup- 
posing it to be the property of the defendant, and caused it to be 
a ppraised and set off on the plaintiff^s execution in full satisfaction 
t hereof ; but the defendant had, in fact, no right nor interest in 
s uch land," i t being then owned and possessed by one James Rood ; 
the plaintiff's execution has never been paid or satisfied ; and Tobey 
h aving died^ the debt survived against the defend ant. The plaintiff, ! 
t herefore, prayed that an alias execution might issu e on the judg-' 
ment. 

The defendant pleaded, Ist, That th e land mentioned in the/ 
scire facias, as being levied upon, appraised and set off on the plain- 1 
tiff's execution, was land in which the defendant had an interest 
as mortgagee in fee , and the time limited for the redemption thereof 
by the mortgagor had expired ; 2ndly, That after the rendering of 
said judgment and the issuing of said execution, viz. on the 19th of 
May, 1817, Tobey executed and delivered to the plaintjff his two 
p romissory notes! one for the sum of 60 dollars, payable on de- 
mand with interest, the other for 156 dollars, 43 cents, payable on 
the Ist of January, 1818, with interest, being the amount of said 
judgment and execution, which notes the plaintiff received in full 
satisfactio n of said judgment and execution. These pleas were 
traversed by the plaintiff; on which issue was joined. 

The facts proved on the trial were these: Russell, the officer in 

whos e hands the execution was , took the notes' of Tobey mentioned 

in the defendant's plea, in pursuance of an understanding between 

the plaintiff and Tobey, on the condition t hat he^ Russell, shoul d 

h old them until the plaintiff should execute and deliver to Tob ey 

. a quit-claim deed o f the land on which the execution should be 

levied. When they were to be delivered to the plaintif Tobey 

diirecFed the officer to levy the execution on the land mentioned in 

the scire facias, which he did, and had it appraised and set off to 

^p/« the amount of the execution and the costs. I n this land the defend - 

v^J^rdb ^ ant had the estate of a mortgagee in possessio n, the law-day havin g 

S^. ^p. ^y*^' e xpired but no decree of foreclosure having been passe d. In theTall 

V- V jif ^ *^ after the levy, Tobey died, and his executors directed the officer 



^ \ 4C ^ j^. after t he levy, Tobey died, and nis executors directed the officer 
't^ V>\ not to give over the notes to the plaintiW ! The plaintiff did not get 
<^ the deed and deliver it for Tobey's use before his death. The notes 

still remain in the officer^s hands . 

The case thus made was reserved, by consent of parties, for the 
advice of all the Judges. 

P. Smith, for the defendant, contended, 1. That the interest of 
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a mortgagee in mortgaged premises may be taken in execution 
(8 Mass. Rep. 665; Punderson v. Brown, 1 Day^s Rep. 98; Judah v. 
Judd, 1 Conn. Rep. 309; 2 Swift's Syst. 429). 2. That Tobey's 
notes were delivered not as escrows, but in satisfaction of the judg- 
ment and execution. Neither Tobey nor his executors had any 
controul over them afterwards. The plaintiff may at any time get 
possession of them by delivering his deed, and may maintain suits 
upon them. Notes delivered to a third person to be delivered over 
to the payee on a certain event take effect from the first delivery, and 
are held in trust for the payee {Wheelright & al. v. Wheelright, 
2 Mass. Rep. 452,454). 

8. Church and L. Church, for .the plaintiff, contended, 1. That 
the interest of the mortgagee, before foreclosure or entry, is a mere 
chattel interest, and cannot be levied on as his land. The land 
belongs to the mortgagor, and may be taken in execution as his real 
estate, subject to the incumbrance (Blanchard v. Colbum & vx,, 
16 Mass. Rep. 345 ; Jackson d. Norton and Burt v. Willard, 4 Johns. 
Rep. 41). 2. That Tobey's notes were no bar to this application. 
First, there was no agreement to receive them in satisfaction of the 
execution. Secondly, they were never delivered so as to become 
effective instruments. [Upon the statement of these propositions, 
the Court stopped the counsel for the plaintiff.] 

HosMER, Ch. J. On the first plea in the case before us, the only 
question is whether after the expiration of the law-day, and before 
an entry or foreclosure, the interest of a mortgagee in the premises 
mortgaged may be set off on execution. 

The fee simple of the land mortgaged is in the mortgagor; and 
the mortgagee, before entry or foreclosure, has, at most, a chose in 
action, and a right to the possession, in order to render the mort- 
gage available to the payment of his debt. The mortgage is an Qju^ 1/^ 
incident only to the debt, which is the principal; it cannot be ^~S'»I aL^sdi:Ji 
tached fropi it- distinct from the debt, it has no determinate valueT * 
and the assignee must hold it at the will and disposal of the credito r 
who has the note or bond^ for which it is a collateral securit y. The ^ ^^l*Ji>^^ 
debt may require only a small part of the land to satisfy it; anJ * ^^ ijiZteav^ 
^y the levy of several executions, the mortgagor, desiring to redeem , ^'^''^^ 7 " 
may be much embarrassed. The land cannot be taken for the debt s f jp j 
o f the mortgagee until his entry upon it, and, in my opinion, unti l ^ ^^^^^"^^ ' 
foreclosur e. These principles are so thoroughly established, and so 
frequently has it been decided directly that mortgaged premises 
not entered upon by the mortgagee or foreclosed, cannot be taken 
for his debts, that a more extensive investigation of the subject is 
unnecessary {Fish v. Fish, 1 Conn. Rep. 559; Portland Bank v. 
Hall, 13 Mass. Rep. 207 ; Blanchard v. Colbum & ah, 16 Mass. Rep. 
345; Jackson v. Willard, 4 Johns. Rep. 41; Jackson v. Dubois, 
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4 Johns. Bep. 216; Hitchcock v. Harrington, 6 Johns. Bep. 290; 
Collins V. Torry, 7 Johns. Rep. 278). 

The second plea w as, that certain promissory notes were accepted 
by the plaintin, in full satisfaction of the judgment and execution 
mentioned in his declaration. The proof exhibited evinces that the 
n otes were escrows and not to be delivered until the execution of 
a deed on the plaintiff's part {Jackson v. Catlin, 2 Johns. Bep. 
248, 259 ; Lansing v. Oaine & Ten Eyck, 2 Johns. Bep. 300, 306 ; 
Cailin v. Jackson in err., 8 Johns. Rep. 520), and that they neve r 
were delivered . It is an undoubted consequence that they coul d 
not have been accepted in satisfactio n! ""^ 

Neither plea has been supported, and I would advise that the 
plaintiff have judgment. 

The other judges were of the same opinion. 

Judgment to be rendered for the plaintiff. 











Eaton v. Whiting, 3 Pick. 484 (1826).— Pabker, C. J. The 
opinion expressed in the case of Blanchard v. Colhurn, 16 Mass. 
Bep. 345, that the i nterest of a mortgagee in real estate mortgaged 
to him for security of a debt, or the performance of a condition, jsi 
n ot liable to be levied upon for the debts of the mortgagee and so, 
of course, is not liable to attachment on mesne proce ss, we see no 
cause to change. It is in fact but a chose in action, at least until 
entry to foreclose, and although the legal effect of the mortgage is 
to give an immediate right of entry or of action to the mortgagee, 
yet the estate does not become his, in fact, until he does some act 
to divest the mortgagor, who, to all intents and purposes, remains 
the owner of the land until the mortgagee chooses to assert his right 
under the deed. It is, as befor e said, in the nat ure of a pledge, and 
a pawn or pledge^cannot be seized in execution tor the debt of t he 
pledgee. The mortgagor may be compelled to pay over the debt t o 
the credi toFot the mortgagee on the trustee process, with the same 
exceptions as are provided for other cases, and payment under such 
process will discharge the mortgage pro ia nto: so that the creditor 
of the mortgagee is not without remedy^ as has been suggested. The 
law in New York and Connecticut is the same as with us. In the 
courts of both those States it has been decided that a mortgagee 
before entry has not such an interest in the land as can be sold, 
levied upon, or attached. See Jackson v. Willard, 4 Johns. Bep. 11 ; 
Runyan v. Mersereau, 11 Johns. Bep. 534; Johnson v. Hart, 
3 Johns. Cas. 329 ; also Huntington v. Smith, 4 Conn. Bep. 237, in 
which Hosmer, C. J., states at large the reasons similar to those 
given in Blanchard v. Colhurn by this court. Before the case of 



1 



,/ 



I Ajoor- 







«^ ^S'tv. 















«<i<t?f. 







7 










-^>: 




T^x /<-*/«^ 





-S^^ i^t^^ f 



-^ :^-2^ A^ 















2^«^t^x 






(fixJi^ -^tto ix^/ct- (fz LJ.JL a 

V -p^jd^H- A. Ay^ ~6t;^ ^?«*^ 







19E0. 1.] TRIMM V. MABSH. 299 

Blanchard v. Colburn the same principle had been decided in the 
case of Portland Bank v. Hall, 13 Mass. Rep. 207. So that we are 
warranted in considering it as settled law, that the interest of a 
m ortgagee before entry is not attachab le ;^ and we might add with 
Hosmer, C. J., in the case cited from the Connecticut Reports, that 
we doubt whether it is attachable before foreclosure, for until then 
air the incon veniences s uggested as the ground of decision would 

occur.* ' HxJa^mL^ . 

Izt^miik V. MARSH. 9^^ ^,y,J^ 

Uy^^ *Vd^ ^td^. 2yL ComT OP Appeals of New York, 1874. a-J^ m 

^jJ[mx^jl ^ Appeal from cflrder of the General Term of the Supreme Court^^g^^^^ **H. ^ 
^J^^l^^^ i^ ^^6 firs^ judicial department, reversing a judgment in favor of ^CaA^my/*^^^ ^ 
S^^^ ^^*^ plaintiffs entered upon the decision of the court at Special Term, l^Jj^ i^^^^^ 
C/JisL /s^<-</ and ordering a new trial. (Reported below, 3 Lans. 509.) *'*' * ^?^Sjfe 

w^^^^^L" This was an action for an accounting as to the amount due upon Sd /r^ ^ " * 

/ a bond and mortgage, and for the recovery of the possession of th e ^i/^ui-Z^^fe^^^ . 
Amt <^ mortgaged premises, upon p ayment of the amount du e. 
kJlj^_JL^A^ in 1»58 one iiiagway, Demg the owner of certain premises 
I Qj situate in the City 01 New York, mortgaged them to an insuran ce 
^ hkXirp, ' .c ompany to secure $2,000 ; the i nsurance company assignen he 
^^^^W^^CfiX^ ^jjjimortgage to the defendant, Sarah A. Mars h. Ridgway afterwa rd 
/]/} A c onveyed the premises to the plaintiff. Brown , who subsequently, in 
U-^^Jf CAj> Ml October, 1 ^6 5, entered into an agreement witTi plaintiff, Trimm , 
— fjjvt to convey the same to him. In 1801 the defendant. Sarah, com- 

m enced an action to foreclose this mortgage, making plaintiff , 
Brown, and others parties, and obtained judgment of foreclosure . 
The premises were sold under the judgment in 1862, and defendant , 
Sarah A. !Marsh, became the purchaser, and received a sheriff ^s 
deed. Immediately after the sale she entered into possession of 
the premises, and she or the other defendant has ever since been 
in possession. In October, 1864, by an order of the Supreme 
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Judge Trowbridge was of a different opinion (in<2e 8 Mass. Rep. 565), 
and much respect is due to him. But the law respecting mortgaged estates 
has been changed by the legislature since his time, it being enacted by the 
statute of 1788^ c. 51, that such estates shall be assets in the hands of 
executors and administrators, and be distributed as personal estate." — Per 
farker, U. J., in Blanchard v, Colhum, 16 Mass. 346 (1820). ^ 

L^i^i/C *Rickert v. Madeira, 1 Rawle (Pa.) 325 (1829) ; Nicholson v. Walker, 

''l^ 4 Bradw. (111.) 404 (1879), accord. So are the authorities generally. 
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Court, granted after due notice and hearin g ; the parties interested, 
the foreclosure sale was set aside and declared null and void,! 
and a resale was ordered, which never took place . In Novembe r/I 
1864, the defendant, Sarah A. Marsh, recover ed a judgment against 
plamtm. .brown, which was duly enterea and docketed^ and in 
1 865 she caused an execution to be issued upon said judgment to tfie 
Sheriff of ^ew York, who, in May of the same year, sold all ^^ the 
ri f fht. title and interest" of which the said Elizabeth C. Brown wa s 
seized or poss essed in the said land, the said Sarah A. Marsh 
becoming the purchaser and taking tne snerm s certiiicate of sale . 
In Sept ember, 1865, she conveyed the said premises by deed to the 
oTher d elcndant, and in September, 1866, after the commencemen t~ 
o t this suit, she also transferred to him the sheriff^s certificate, and 
h e soon 'after received the shftriff^s deed . The defendant, William 
B. Marsh, had notice of all the facts when he took his title, and was 
not a bona fide purchaser for valu e. Since the defendants went intcT 
possession of the premises they have assumed and claimed an abso- 
lute title, free from any right of redemption in the plaintiffs or 
either of them. 

The plaintiffs commenced this action to redeem the said premises 
from the mortgage and judgment of foreclosure, and the principal 
defence relied on by the defendants was their title under the judg-^ 
ment and execution sale agrainst plaintiff, iJrown. The refere e 
U iJi *^^ ' decided the same in favor of plaintiffs, holding that the execution 
^^^^"^1 ^^^^^^^'i ^^^y* ^^^^ made by the assignee of the mortgagee in possession, was 
"''^^^^Cil^ null and void and conferred no title upon the purchaserT ' 

^>> ■fl/^^^ Wheeler H. Peckham for the appellants. 

If Justus Palmer for the respondent. 

I Earl, C. The only legal proposition involved in this case, which 
St - Y^-^ ^ I we deem it important to consider, is whether a mortgagee of rea l 
* j^P^ I estaie m possession can cause the equity of redemption ofHthc 
Qf^^ I mortgagor to be sold on an execution and become the purchaser of 

" ' t he same, and, after obtaining the sheriff's deed, set up his title 

thus acquired against the claim of the mortgagor to redeem from 

the mortgage in an equitable action commenced by him for that 

J^ 1^ purpose ; or, to state the proposition in other words, has the owner I 

p - "*^iii^ I ^^ ^^^ equity of redemption of mortgaged premises, after default J *^ 

t^^ J H^ I and after the owner of the mortgage has taken possession, such an 

^^^^ I interest in the premises as can be sold upon execution against him ? 

If this question be answered in the affirmative, the decision of the 
General Term was right and must be affirmed. 

The respective rights of the mortgagor and mortgagee in the 
land mortgaged have been the subject of much discussion, and it is 
impossible to reconcile all that learned judges and writers have 
said upon the subject. By the common law of England the legal 
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estate was vested in the mortgagee, to be defeated by the perfonn- 
ance of a condition subsequent, to wit, payment at the law day. In 
default of such payment, the title became absolute and irredeemable 
in the mortgagee. But, two centuries ago, courts of equity assumed 
jurisdiction to relieve mortgagors against forfeitures, and, thence- 
forth, in equity a mortgage has been regarded as a mere security, as 
creating an interest in the mortgaged premises of a personal nature, 
like that which the mortgagee has in the debt itself. 

These equitable principles have had an increasing influence uponi 
courts of law, and Chancellor Kent says that " the case of mortgages* 
is one of the most splendid instances in the history of our juris- 
prudence of the triumph of equitable principles over technical 
rules, and the homage which those principles have received by their 
adoption in the courts of law'' (4 Kent's Com. 158). 

The common-law rule, as modified by the equitable principles 
above alluded to, still prevails in England. There the courts still 
hold that the legal title passes to the mortgagee, and becomes by 
default absolutely vested in him at law, and that the mortgagor has, 
after default, nothing but an equity of redemption to be enforced 
in a court of equity. After default the mortgagor can again become 
reinvested with the title to his land only by a reconveyance by the 
mortgagee. The same rule prevails in the New England States, and 
many of the other States of the Union. But this common-law rule 
has never, to its full extent, been adopted in this State. Here the 
mortgagor has, both in law and equity, been regarded as the owner 
of the fee, and the mortgage has been regarded as a mere chose in 
action, a mere security of a personal nature {Waters v. Siewart,\ 
1 Caines' Cases in Error, 47; Jackson v. Willard, 4 Johns. 43; 
Runyan v. Mersereau, 11 id. 534; Astor v. Hoyt, 5 Wend. 603; 
Packer v. Rochester & Syracuse Railroad Co,, 17 N. Y. 283-295; 
Kortright v. Cady, 21 id. 343 ; Power v. Lester, 23 id. 527 ; Merritt 
V. Bartholick, 36 id. 44). 

Prior to the Revised Statutes the mortgagee could maintain 
ejectment to recover the mortgaged premises. This riglit has been 
taken away (2 R. S. 312), and now the mortgagor, both before and 
after default, is entitled to the possession of the premises, of which 
he cannot be deprived without his consent, except by foreclosure. 
It is not disputed that before possession taken by the mortgagee the 
mortgagor has an interest in the real estate which can be sold upon 
execution ; that his widow is entitled to dower ; that he can convey 
and devise his interest as real estate ; that at his death it descends 
to his heirs; that he has every attribute and right of an absolute 
owner of the real estate, subject to the lien of the mortgage, and 
that his title can be defeated only by foreclosure. It is not disputed 
that the mortgagee before possession taken has only a chose in 
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action; that he holds the mortgage only as security for the debt; 
that he can sell the bond and mortgage by mere delivery as personal 
property ; that at his death they pass to his personal representatives 
as a portion of his personal estate ; that he has no such estate in the 
land as can be sold on execution^ or as he can give his widow dower; 
and that he has no attribute of ownership in the land. It was said 
by Judge James, in Power v. Lester {supra) y that "a mortgage is 
a mere security, an incumbrance upon land. It gives the i^ortgagee 
no title or estate whatever. The mortgagor remains the owner, and 
may maintain trespass even against the mortgagee. A mortgage is 
but a chattel interest; it may be assigned by delivery, and cannot 
be seized and sold on an execution." Judge Pratt says, in Packer 
V. The Rochester & Syracuse Railroad Company {supra), that *'a 
mortgagee has a mere chose in action, secured by a lien upon the 
land. Since the Revised Statutes there is no attribute left in the 
mortgagee, before foreclosure, upon which he can make any pretense 
for a claim of title. For the mere right, when he goes into posses- 
sion by the consent of the mortgagor, to retain possession, is not 
an attribute of title. He would have the same right in case of 
a pledge.'* 

At common law, payment or tender at the law day extinguished 
the lien of the mortgage and reinvested the mortgagor, without 
a reconveyance by the mortgagee, with his title. But tender orj 
payment after the law day did not have this effect, and in such easel 
a reconveyance was necessary; and such is still the rule in England 
and in many of the States of the Union. But it has always been the 
law of this State that payment or tender, at any time after the mort- 
gage debt became due and before foreclosure, destroyed the lien of 
the mortgage and restored the mortgagor to his full title. As the 
mortgagee had no title, a reconveyance was not required by the law 
as expounded by our courts. So that here the term law day, which 
occupies such a prominent place in the early discussions as to mort- 
gages, has no particular significance. The mortgagor has his " law 
day'' until his title has been foreclosed by sale under the mortgage, 
and it is a misnomer in this State to call the mortgagor's right in 
the land, before or after default, an equity of redemption, a mere 
right to go into equity and redeem. This was a proper description 
of the mortgagor's right in the land according to the law as ex- 
pounded in England. But in this State the interest of the mort- 
gagor in the land is the same before and after default, and is a legal 
estate, with all the incidents and attributes of such an estate. 

But it is claimed by the learned counsel for the appellants that 
the position of the mortgagee is materially changed when he gets 
possession. It is true, notwithstanding the provision of the Eevised I 
Statutes, which prohibits an action of ejectment by the mortgagee^ 
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to obtain the possession of the mortgaged premises, that after he 
has lawfully obtained the possession he may retain it until the debt 
secured by the mortgage has been paid. Before taking possession 
the mortgagee has no title in the lands. How can the mere posses- 
sion change the title from the mortgagor to the mortgagee, or in 
any way diminish the estate of the one or enlarge the estate of the 
other? Before taking possession the mortgagee had a mere lien 
upon the real estate pledged for the security of his debt. After 
possession he has in his possession the, property pledged as his secur- 
ity, the title remaining as it was before. The mortgagor's title is 
still a legal one, with all the incidents of a legal title subject to the 
pledge, and the mortgagee's interest is still a mere debt secured 
by the pledge. If the mortgagee should die in possession, the debt 
would still go to his personal representatives to be administered as 
personal estate, and the mortgagor's title would go to his heirs. 
Payment, or even tender, would destroy the mortgagee's right to 
retain possession, and would enable the mortgagor to maintain 
ejectment to recover possession. The mortgagee, in such case, so 
far from having any title, holds the land as the land of the mort- 
gagor, and is liable to accoimt to him for the rents and profits. 
Judge Comstock, in Kortright v. Cady (supra) y says: *^The mort- 
gagee's right to bring ejectment, or, being in possession, to defend 
himself against an ejectment by the mortgagor, is but a right to 
recover or retain possession of the pledge for the purpose of paying 
the debt. Such a right is but the incident of the debt, and has no 
relation to a title or estate in the land. The notion that a mortgagee's 
possession, whether before or after default, enlarges his estate, or in 
any respect changes the simple relation of debtor and creditor 
between him and his mortgagor, rests upon no foundation. We 
may call it a just and lawful possession, like the possession of any 
other pledge, but where its object is accomplished it is neither just 
nor lawful for an instant longer." 

I ca nnot doubt^^ therefore, that the mortgagor, after default, and 
after tne mortgagee has taken possession, has such an estate in th e 
land as can be sold u pon execution. It is not necessary to decide 
whether, in sucn a case, the mortgagee has also such an estate in the 
land as can be sold upon execution, because, if he has, it does not 
follow that the mortgagor has not also such a right. They might 
each own an estate which could be sold. But I am of opinion that 
the mortgagee has no estate in the land which can be sold on execu- 
tion. His interest is a mere chose in action, a debt secured by a 
pledge of real estate. His debt is not merged in the real estate by 
the possession. He has no interest in the real estate which he can 
sell, or which can be sold separate from the debt. Such a sale would 
convey nothing. Whoever took the real estate from him woidd take 
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it subject to the same liability as he was under to account for the 
rents and profits to the mortgagor. It has been decided that a 
transfer of the mortgage without the debt is a mere nullity {Merritt 
V. Bartholickj supra). 

The fact that at the time of the execution sale, the defendants 
were in possession, claiming the absolute title, can make no differ- 
ence, as land held adversely to the true owner can be sold upon 
execution against hnn {I'uttle v. Jackson, 6 Wend. 213; Trvax v. 
Thorn, 2 Barh, 156). 

I am, therefore, of the opinion that the title of the defendant 
under the execution sale was valid, and that the plaintiff had no 
right to redeem. 

The order of the General Term must be affirmed, and judgment 
absolute rendered against the plaintiffs, with costs.^* ' 





TEFFT V. MUNSON". 
Court op Appeals op New York, 1875. 



^^ i^) ^P^r*®d> P*^&® ^^^y supra. 
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October 28, 1881, which reversed a judgment in favor of defendan t 
Bhoda E. Mack, entered upon a decision of the court on trial at 
Special Term, and directed judgment for plaintiff for the relief 
demanded in the complaint. (Reported below, 25 Hun, 418.) 

This action was brought to restrain defendan ts from obstructing 
the l ight and air f r om the windows of plaintiff's church edifice, 






iA/^-- •^ 






s ubject to the mortgage/which the grantee assumed and agreed to 

payl i 3y the deed an easement was reserved of light and air to the 

gr antor^s church so long as its premises were used for church pur- 

poses. Mack conve3^ed to a third person, who, on the same da y, ^J'a 

conveyed to icnoda E., wife of said John Mack. Jtler aeea was JOU^ Ma^eAMdi 

made subject to the Bell mortgage, but contained no assumption fHf'^^^^^^^^**^* 

of the same bv he r. The holder of the mortgage, at the reque st 

o f defendants herein, foreclosed the mortgage by sui t; plainTiff 

was made a party defendant therei n. J udgment of foreclos ure in 

the ordinary form was entered, and upon the sale under it Mrs. 

Mack became the purchaser and received the referee's deed. Mrs. 

Mack thereafter erected a fence upon her lot, which cut off the light 

from the basement windows of plaintiff's church. 

E. C. Boardman for appellant. 

Wheeler H. Peckham for respondent. 

Finch, J. jt is conceded that a purchase imder the foreclosure l| 
of the Bell mortgage would have given to a stranger to the title an |[ 
ownership discharged of the plaintilf^s easement7 That the same 
result attends the purchase by Mrs. Mack^ notwithstanding her 
relation to t he property, follows from the reason upon which the 
conceded rule is founded . The statute provides that the deed given \ gj 
Tn pursuance of a sale on foreclosure shall vest in the purchaser ' * 
j^the same estate (and no other or greater) that would have vested 
m the mortgagee if the equity of redemption had been foreclose^d/ ^ 
an d further declares that such deeds shall be as valid as if execuTed 
b y the mortgagor and mortgagee . The construction to be put upon 
these two provisions was early settled in this court {Brainard v. 
Cooper, 10 N. Y. 358 ; Packer v. The Roch. & Syracuse R. R. Co., 
17 id. 287). In the last of these cases it was said that where legal 
jitle is conce rned, a mortgage, which for many other purposes is 
It mere chose m action, is a conveyance of the land ; that the interesF 
remaining in the mortgagor is an equity, and that the foreclosure 
cuts off and extinguishes that equity, and leaves the title conveyec T 
bv the mortgage. It was added that such was precisely the effect 
of a strict foreclosure, and that in construing the statute its two 
clauses were to be read in harmony. It was, therefore, decided that 
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when the act says the master^s deed ^^ shall have the samo validity 
as if executed by the mortgagor, it is not to be taken that the 
purchaser is to be considered as hold iirg nndpr tha mnrt g-agor by 
title subsequent to the mortgage in a sense which would subject him 
to the effect of the mortgagor's acts intermediate the mortgage and^ 
the foreclosure /' While it is clearly the modem doctrine that th^ 
mortgagee ha s by virtue of his mortgage no estate in* or title to the 
l and^ or the right ot possession before or after the mortgage deFt 
becomes due {Ten Eyck v. Craig, 62 J^. Y. 421). and only acquires 
such title by purchase upon tne foreclosure sale, yet the character 
and extent of his title so acquired is describe d in the statute by a 
reference to the old rule and the old practice, when the mortgagor's 
right coulci be fitly termed an equity of redemption which could be 
foreclosed, leaving an absolute estate in the mortgagee . The effect 
of the fo reclo sure deed, therefore, as determined by the statute, is 
to vest in the purchaser the entire interest and estate of mortgagor 
and mortgagee as it existed at the date of the mortgage^ and un- 
affected by the subsequent incumbrances and conveyances of the 
mortgagor. _ And thus, while the plaintiff corporation held title to 
the Mack lot, they held it subject to the Bell mortgage and to the 
absolute title into which that mortgage might ripen by a foreclosure 
and sale. When they sold to Mack, reserving an easement in the 
lot for light and air to their adjoining windows, they held their 
easement, and Mack held his ownership, still subject to the Bell 
mortgage and the absolute title into which it might be turned. 
Mack had assumed the payment of the Biell mortgage, but conveyed 
through a third person to his wife, subject to that mortgage, but 
without any liability for its payment assumed by her. Upon its 
^foreclosure she became the purchaser and took the deed. That^ 
vested in her, under the statute provision, the title of the mortgag or 
and mortgagee unaffected by the intermediate acts of thg mortgagor 
and those succeeding to his interest, unless there be something in 
her^position which subjects her to a different rule. 

The statute allowed her to be a purchagg r^ And in (^ft termining 
the effect of the foreclosure deed its terms draw no distinction 
among purchasers. It does not discriminate. Whoever may law- 
fully purchase becomes the purchaser whose title is described and 

determined, and we have no warrant in the facts to take Mrs. Mack 

' ^ — ^ _^ — 

out of the statutory protection. 

The^rgument of the General Term and of the learned counsel^ 
for the respondent on this appeal were both aimed at the result o f 
converting her purchase into a more payment and discharge of the 
mortgage lien , a nd her deed into a release of the incumbrance . The 
General Term reached the result by a disregard of the first clause 
of the statute declaring the effect of the deed, and what seems to us 
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a misinterpretation of the second clause. In brief, the reasoning / 
was that the d eed was to be equivalent to one made by the mort- 



gagor and mortgagee ; that the mortgagor had already conveyed 
jnd his title, incumbered by an after constituted easement, had 
reached Mrs. Mack ; that she could not be said to purchase what 
she already had; thaFso her deed was only equivalent to one mad e 
b y the mortgagee, and he having no title, but merely a lien, the 
foreclosure deed operated only as a release to Mrs. Mack, however , 
it might operate as to a strang er. We deem this reasoning defective 
in two respects. It construes the statute to transfer the mortgagor's 
title as it stood, not at the date of his mortgage, but burdened with 
its after incumbrances and limitations, imposed by him or hia 
grantees; and it assumes what is not true, that Mrs. Mack already 
had the entire title of the mortgagor, a nd so could take npthin 
from him but only the right of the mortgagee The mortgagor 






had the absolute title incumbered only by the mortgag e. ThatJitl^Jr d>^9 •* 
h e transferred to the cnurch, but when the latter conveyed to Mac k 
i t reserved an easement or servi tude, and so parted with less than i t 
re ceived from the mortgago r! This title Mrs. Mack took, and 
th erefore did not get the entire interest which the mortgagor him- 
s elf had . T here was something which she had not got, which by 
a foreclosure ot the 15ell mortgage would pass, and which it was 
possible for her to purchase] 
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,A further ground is stated which is based upon a theory that 
Mrs. Mack by virtue of her ownership of the lot came under some 
obligation to pay off the mortgage, and so could not in equity asser t 
a title founded upon a breach of that obligation . Cases are cited 
in other States which hold that the mortgagor owes to his mortgagee 
the duty of paying taxes upon the land and cannot by neglectiAg 
their payment and causing a sale and then becoming a purchaser, 
cut off the lien of the mortgagee, jf the purchase had been made 
by Mr. Mack, who had assumed the paymen t of the mortgage, the 
question would have arisen 7 7But Mrs. Alack owed no duty of pay- Cf^i^% 
ment either to the mortgagee or to the plaintiff. She assumed na 
such obligation. She violated no duty and incurred no personal 
liability by omitting to pay off the incumbrance. It was her right 
and privilege not to do so, and in the omission she did no wrong of 
which either party could lawfully complain. She had the right 
to leave the mortgagee to his remedy, and when he asserted it, the 
law allowed her to become the purchaser, and made no distinction 
between her rights and those of a stranger to the title. 

Jt was urged that this view of the case left the plaintiff without ffl^. HC^ 
any power to save its easement, since on the sale Mrs. Mack coul d >v^ Cot 
safely outbid all others and beyond the mortgage debt. But the 
plaintiff should not have waited until the sale. When brought into 
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c ourt as a defendant, and certain to be bound by the decree, it 
should have sought to modify the decree and, showing the peril 




of its easement and offering to bid the full amount of the mortgage 
debt and costs upon a sale subject to the servitude, it should hav e 
asked that the sale be so made. The mortgagee could not object 

^ce his debt would be paid in^uU and he had no greater right; 

d^Mrs. Mack could have asserted no equity to have the sale so 
made as to free her from the easement. But when no limitation or 
condition is imposed by the decree, and no duty of payment rests 
on the purchaser, the statute determines the estate which passes 
by the foreclosure deed. 

The judgment of the General Term should be reversed and that 
of the Special Term affirmed, with costs. 

All concur. 

Judgment accordingly, ^ y \ 

'Ai^. l^itu. /kv^. ^ifJ^ i^' ci/>«^. lO^it- <^ 
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M t^ t n /I SuPBEME Court of Errors of Connecticut, 1884. 

<^<? ir" ti^^ Suit for a foreclosure ; brought to the Superior Court. The 
Ci^JL. Cma tji ^f endants demurred to the complain t ; the court ('Andrews, J.) 
^jy^UjLcu 1^' ^erruled the demurre r and passed a d ecree of foreclosur e. The 

iKl La.^9^ de fendants appealed to this court. The case is sufficiently stated 
0^^ f~ tltl '^^ the opinion. 

^ J^i^ J. itf. Tliayer and C. ¥, Thayer for the appellants. 
"I ^^^j^/a J- Halsey and W. A. Briscoe for the appellee. 
CUaXoj* AuX£ Park, C. J. This is a suit for the foreclosure of certain mort- 
^v^L-cJr'^WJ^gaged p remises, constituting an island , known as Ram Island, in 
' /A* J^'M^/'-^ Long Island Soun J! The co mplaint alleg es that the l and mort- 

t-gjr ^Fj/ gaged at the time the deed was given lay in the town of Southhold, 
v^^ * « y _ S uffolk County, in the State of New York , and it is averred that the 
o\. cxxJCc* mortgage^was recorded in the office of the clerk of Suffolk County 

dL LAZi (P^^ * in that State . It is further alleged that Ram Island, by the recent 
^X,^ P«Ju 4 establishment of the boundar}^ line between the State of "NTew York 
i i]f J '^ % and^ this State , has become a part of the town of Stonington in this 
f^((^ J jrf State . The complaint is demurred to, so that the averment stands 

Ka^ ^tx^ admitted that the island was, when the mortgage was made, a part 

a/ a U^ of the State of New York. 

^ hA^dlt/^-^ We have heretofore held (Elphich v. Hoffman, 49 Conn. 331.) 
^ ^ yx J(juU^ that the boundary agreed upon by the joint commission of the two 
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States and established by the legislative acceptance of both States, 

was to be regarded as presumably a designation and establishment 

of the pre-existing boundary line which had become lost, and not as _ 

t he estabiisnment of a new line, leaving the matter open to proof In 

spe cial cases. If we should apply that rule here, and consider the 

isl and in question as having been legally a part of this State when" 

t helmortgage was ma de, we should at once encounter another ques^ 

tion of a serious natur e. There can be no question that whatever 

has been the de jure j urisdiction over the island, it has been for 

many years within the de facto jurisdiction of the'^tate of New" 

York; and we should be c ompelle d to determine the legal effect 

upon this mortgage of that de facto jurisdictio n^ Hulp^ laUvi^ 







We have thought it as well, therefore, to take the case as the -A ^ ^^^. 
I parties Have themselves pres ente d it, the plaintiff by the averme nts tt^tL^^t^-it 
o f his complaint and the defendants by the admissions of their c^^^^JUU ^ ^ 
demurre r, and regard the island in question as having been within "Ada7t»V->*^ 
the State of New York when the mortgage was made , and after- '•:fcejt ^ \J^ 
wards brought within this State by the establishment of the bound- ^^^''^^ *^^!i/ 
ary line. Indeed, as the proceeding is in error, we cannot properly ^^^ ^ icLv* 
govern ourselves by anything but the record as it comes before us. 
And in treating the island as within the State of New York when 
the mortgage was made we are regarding the contract and the 
rights of the parties under it, precisely as they themselves under- 
stood them at the time. 

The mortgaged premises having been in the State of New York 
when the mortgage was made, it is of course to be governed in its 
constnictinTi anrl p#pfit hy the laws of that State then in forc e. Tn" 
McCormicJc v. Sullivant, 10 Wheat. 192, the court say : " It is an 
acknowledged principle of law that the title and disposition of real 
property is exclusively subject to the laws of the country where it 
is situated, which can alone prescribe the mode by which a title to it 
can pass from one person to another." The same doctrine is held 
in United States v. Crosby, 7 Cranch, 115 ; Kerr v. Moon, 9 Wheat. 
565 ; Darby v. Mayer, 10 id. 465, and in many other cases. Jndeed 
the doctrine is unquestioned law everywher e. 

^ow, according to the laws of the State of New York then and 
still in force, a mortgage of real estate creates a mere chose in 
action, a pledge, a security for the debt. It convey s n o title to the 
property ^ The claim of the mortgagee is a mere chattel interest.' 
He has no right to the possession of the property. The title and 
seisin remain in the mortgagor, and he can maintain trespass and 
ejectment against the mortgagee, if he takes possession of the 
property without the consent of the mortgagor. This appears 
clearly from the following cases. 

In Gardner v. IJeartt, 3 Denio, 232, the court sav : ^' The mort- 
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gagee^ as such, has no title to the land mortgaged; he has neither 
jus in re nor ad rem, but a mere security for his debt ; the title to 
the landy notwithstanding the mortgage, remains in the mortgagor.^' 
In Power v. Lester, 23 N. York, 527, the court say: " A mortgage 
is a mere security , an incumbrance upon land. It gives the mort- 
gagee no title or estate whatever. The mortgagor remains the 
owner, and may maintain trespass even against the mortgagee. 
A mortgage is but a chattel interest ; it may be assigned by delivery, 
and cannot be seized and sold on execution." In Trimm v. Marsh, 
54 N. York, 599, the court say : " The common law rule . . . still 
prevails in England. There the courts still hold that the legal title 
passes to the mortgagee, and becomes by default absolutely vested 
in him at law, and that the mortgagor has, after default, nothing 
but an equity of redemption to be enforced in a court of equity. 
After default the mortgagor can again become re-invested with the 
title to his land only by a re-conveyance by the mortgagee. The 
same rule prevails in the New England States, and in many of the 
other States of the Union. But this common law rule has never, to 
its full extent, been adopted in this State. Here the mortgagor 
has, both in law and equity, been regarded as the owner of the fee, 
and the mortgage has been regarded as a mere chose in action, a 
mere security of a personal nature. ... At common law payment 
or tender at the law day extinguished the lien of the mortgage and 
re-invested the mortgagor, without a re-conveyance by the mort- 
gagee, with his title. But tender or payment after the law day did 
not have this effect, and in such case a conveyance was necessary; 
and such is still the law of England, and of many of the States of 
the Union. But it has always been the law of this State that pay- 
ment or tender, at any time after the mortgage debt became due 
and before foreclosure, destroyed the lien of the mortgage and 
restored the mortgagor to his full title. As the mortgagee had no 
title, a re-conveyance was not required by the law as expounded 
by our courts. So that here the term Maw day,* which occupies 
such a prominent place in the early decisions as to mortgages, has 
no particular significance. The mortgagor has his ' law day' until 
his title has been foreclosed by sale under the mortgage, and it is 
a misnomer in this State to call the mortgagor's right in the land, 
before or after default, an equity of redemption, a mere right to 
go into equity and redeem. This was a proper description of the 
mortgagor's right in the land according to the law as expounded 
in England. But in this State the interest of the mortgagor in the 
land is the same before and after default, and is a legal estate, with 
all the incidents and attributes of such an estate.** See also Jackson 
V. Willard, 4 Johns. 42 ; Astor v. Hoyt, 5 Wend. 603 ; Kortright v. 
Cady, 21 K York, 343 ; Merritt v. BarthoUch, 36 id, 44. 
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It follows, therefore, that while the land in question remained 
in the State of New York it was incumbered by a mortgage of this 
character; and when it came into this State it bore with it the same 
burden precisely. There w as n othing in the change of jurisdiction 
that could affect the contract o f mortg age that had been made" 
b etween the parties. The title to the property cont inued to remain 
in the mortgagor, and it remains in him still. This is clear . The 
laws 01 this State could not make a new contract for the parties 
or add to one already made. They had to take the contract as they 
found it. 

Now it is clear that there is no remedy by way of foreclosur e 
known to our law w hic h is adapted or appropriate to giving relief 
on a mortgage of this character^ j^ur remedy is adapted to a mort- 
gage deed which conveys the titl e of the p roperty to t he mortgage e, 
and when the law day has passed the forfeiture, stated in the deed, 
becomes absolute at law, and vests a full and complete title in the 
mortgagee, with the exception of the equitable right of redemption, 
which still remains in the mortgagor. The object of the decree of 
foreclosure is to extinguish this right of redemption if the mortgag e 
de bt is not paid by a "specified tim e. The decree acts upon this 
right only . It conveys nothing to and decrees nothing in the mort - 
ga gee if the debt is not paid. After the law day has passed the I m^^^JJL ^udh 
right of redemption becomes amere cloud on the title the mortgagee ^ eA^^^hH3lh 
then has, and when it is removed his title becomes clear and per- ffi^^c* k^#. 
feet (Jf helps v. Sage, 2 Day, 151; Roath v. Smith, 5 Conn. 136; ^ cd- silf , 
Chamberlin v. Thompson, 10 id. 244; Porter v. Seeley, 13 id. 564; 
Smith V. Vincent, 15 id. 1; Doton v. Russell, 17 id. 146; Cross v. 
Robinson, 21 id. 379; Dudley v. Caldwell, 19 id. 218; Colwell v. 
Warner, 36 id. 224). 

What effect would such a decree produce upon a mortgage like 
t he one under consiaeration, where the legal title remains in the 
mortgagor, and nothing but a pledgee's interest is in the mortgagee, 
even after the debt becomes due? It could only extinguish the 
right of redemption, if it could do tha t. It could not give the 



mortgagee the right of possession of the property, for the mortga gor 
Has still the legal title, which carries with it the right of possessio n. 
It would require another proceeding in equity, to say the least, to 
dis possess him of that title, and vest it in the mortgage e. Hence 
it is clear that full redress cannot be given the plaintiff in this 
proceeding. 

(But the plaintiff has a lien on the property in the nature of a 
pledge to secure payment of the mortgage debt. And although our 
remedy of strict foreclosure may not be adapted to give redress t o 
the plaintiff through the medium of such a lien, still a courto f 
equity can devise a mode that will be appropriate; for it would 
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be strange if a lawful lien upon property to secure a debt could not 
be enforced according to its tenor by a court of chancery. It is said 
that every wrong has its remedy ; so it may be said that every case 
requiring equitable relief has its corresponding mode of redress. 
We have no doubt that a court of equity has the power to subject 
the property in question to the payment of this debt, upon a proper 
complaint adapted to the purpose. When personal property is 
pledged to secure the payment of a debt, it may be taken and sold, 
that payment may be made, after giving the pledgor a reasonabl e 
opportunity for redemption. So here, we think a similar couree 
might be taken with this property , i^uch a course would fall in 
with the original intent of the parties, and with the civil code and 
mode of procedure of the State of New York. Modes of redress 
in that State have of course no force in this State, but such a mode 
of procedure seems to be adapted to a case of this character. 

And we further think that on an amended complaint, setting 
forth all the essential facts, and praying that if there shall be 
a default in redeeming the property during such time as the court 
shall allow for redemption, then the right of redemption shall be 
forever foreclosed, and the legal title and possession of the property 
be decreed in the mortgagee, such course might be takeni 

We think either of the modes suggested might be pursued; but 
inasmuch as the course which has been taken leaves the legal title 
and possession of the property in the mortgagor, we think the court 
erred in holding the complaint sufficient, and in passing the decree 
' thereon. 

There is error in the judgment appealed from, and it is reversed, 
and the case remanded. 

In this opinion the other judges concurred. 

DoLLivBR V. St. Joseph Insurance Co.,428 Mass. 315 (1880). 
A mortg agor of real property i nsured the same under a policy, 
wherein he represented himself as having ^^ t he entire, unconditional 
lincl sole ownership^^ of the property . I t was held that there was no^ 
misrepresentation. 

SouLE, J. It has long been settled in this Commonwealth that, 
as to all the world except the mortgagee, a mortgagor is the owner 
of the mortgaged lands, at least till the mortgagee has entered for 
possession (Willington v. Oale, 7 Mass. 138; Waltham Bank v. 
Waltham, 10 Met. 334; White v. Whitney, 3 Met. 81; Ewer v. 
Hohhs, 5 Met. 1 ; Henry's case, 4 Cush. 257; Howard v. Robinson, 
5 Cush. 119; Buff urn v. Bowditch Ins. Co., 10 Cush. 540; Farns- 
worth V. Boston, 126 Mass. 1). This being the law, and the 
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mortgagees not being in possession of the premises, the plaintiff's 
assignor might well be described in a policy of insurance as the 
owner of the property insured; and, inasmuch as his estate was 
in fee simple, not an estate for life, and not a base, qualified or 
conditional fee, it might well be described as the entire and uncon- 
ditional ownership; and as he had no joint tenant nor tenant in 
common, his estate was well described as the sole ownership. As 
between him and the defendant, the mortgages and the lease were 
mere incumbrances on his title, not affecting its character as entire, 
and not changing it from an absolute to a conditional estate or 
ownership. Even as between him and the mortgagees, the mort- 
gagees' estate was the conditional one, determinable by satisfaction ) 
of the condition set out in the mortgage deed. There was no joint 
tenancy nor tenancy in common of the mortgagor and the mort- 
gagees. All the characteristics of such tenancies are lacking in 
their relations to the property.^ 
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Court of King's Bench, 1694. ^u^^Jf^^-^x-^^-^A. ^^ -^ 



•*j[8aUceld. 245.) ^^^^^^^^^ ^ ^ 

On a trial at bar the case upon evidence was: a man made ^k/ytifh^^^ ^nF 
mortgage for years to A ., who without the mortgagor's joining tft-,^^^^! ^ ^ * 

who assigned to C, under whom the plaintiff in 



assi 



ed it 



ejectment claimed ; and it was objected by Levinz, that though he 
admitted the fi rst mortgagee might well assign without maki ng 
a ny entry or joining the mortga gor, who is but tenant at will to the 
mortgagee, and his possession as su ch is but t he possession of his 
mortgagee, y et tEe assignment ol tne lirst mortgagee determine d 
t he lease at wil l, and the mortgagor thereby became tenant at su^ r« 
ance, and his continuance in possession divested the term and 
t urned it to a righ t, so that it could not be assignable without B.'s 
entry on th e mortgagor's joinin g ; t hat it was at least a divestin g 
of the term at the election of the assignee according to Blunder and 

^Compare Blaney v. Bearce, 2 Greenl. (Me.) 132 (1822). 
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Daw'8 case, 1 Cro. 305. And B. the^assignee had made his election 
a nd brought an ejectment against the mortgagor, whicb admitted 
his being out ot possessio n; and they shewed the record itself, 
wherein the assignee was lessor of the plaintiff. Bed per Holt. C. J. 
Upon executing the deed of mortgage, the mortgagor^ by the cot^ 
enant to enjoy till default of paymen t, js tenant at wil l, and^he 
assi gnments o f the mortgagees could only make the mortgagor 
t enant at sufferan ce, but nis continuing in possession could never 
ma ke a dissei sin, nor divesting of the term: otherwise if the mort- 
gagor had died and his heir had entered , for the heir was never 
' tenant at will, but his first entry was tortiou s ; or if the mortgagee 
had entered upon the mortgagor and the mortgagor had re-entere5^ 
for the mortgagee's entry had been a determination of the will, and 
the re-entry of the mortgagor had been merely tortious. And as 
to the bringing an ejectment , it was said, that could not admit an 
actual divesting, so as to turn the term to a right, for that was not 
brought to r ecover the mortgage-term but the actual po ssession 
only, lo r the recovery of which the assignee of the first mortgage 
had north er way but thi s, or to make a forcible entry, which the 
law forbids ; nor does the assignee appear a party to the record, but ( # 7 
only a lessor of the plaintiff^ so that this record can be no evidence 
or estoppel against him , and the court will take notice that an 
ejectment is only a fictitious proceeding for recovering the posses-\ 7fc^ 
sion which cannot well otherwise be obtained; and the entry laid^ ^ 
i n the declaration or confessed by the defendant, is not an ent ry. 
that is real^ for it shall neither avoid a fine, nor be sufficient evi- 
dence to support trespass for the mean profits.* 
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KEECH V. HALL. tc^^^^Jj 
Court op Kino's Benoh^ 1778. fii/j^ w 

Ejectmen t tried at Guildhall before Buller, lUstice, and verdict a^^^^^j. (l^ 
f or the plaintiff . After a motion for a new trial^ or leave to enter / ^ / 
up judgment of nonsuit, and cause shown, the oonrt took time to ^ <44Y^** 



consider; and now Lord Mansfield stfated the case and gave the (JVLu ^ult 
opinion of the court, as follows : / 



Lord Mansfield. This is an ej ectment brought for a warehouse 
in the city by a mortgapree against a lessee under a lease in_writipg ^Cl 
f or seven years^ made after the date of the mortga ge by the 

^ Hall V. Doe d. Surteea, 5 6. & Aid. 687 (1822), accord. 
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who had continued in possessio n. The lease wm at a rack- t^^^^-f^ 
The mortgagee had no notice of the lease^ .bot the lessee any 
notice of the mortga ge. The defendant off^d to attom to the 
mortgagee before the ejectment was hipxigbi. The plaintiff is ^_^^ . 
willing to suffer the defendant to re^d^. There was no notice tQ_ l&U ff>^^' 
quit; so that^ though the writte^^l^e should be bad, if the lessee 'XA^p.-m^ o^ca^ 
is to be considered as.tenant^om year to year, the plaintiff must i^f/j</**^~Zi^ - 
iail in this action .| Th^ ^estion, therefore, for the court to decideV >^,l a4t^ ^ 
is whether, by tlie\g reement unaerstood between mortgagors and yfp^^rgutA^.^^ - 
mor tgagees, which is tna t_the_l aiter Shall receive mterest and the 
lorme r_keep possession, the mortgagee has given an implied autho"f^ 
ity t o]The mortgagor to let from year to year at a rack-rent; or 
wh ether he may not treat the defendant as a trespasser, disseiso r 
and wrongdoer . 

No case has been cited where this question has been agitated, 
much less decided. The only case at all li ke th e presen t, is one 
that was tried before* me on the home circuit { Belchxer v. Collins ) ; 
but there the mortgagee was privy to the lease, and afterwards^ 
by a knavish trick, wanted to turn the tenant out . I do not 
wonder that such a case has not occurred before. Where the lease 
(fUuJ«cjt«^is not a beneficial lease, it is for the interest of the mortgagee to ti^jLy^ ^jf^ 
tou..*j^ continue the tenant ; and where it is, the tenant may put himself ? ^^^^^ J)^ X 
in the place of the mortgagor, and either redeem himself or get J / m I 

a friend to do it. The idea that the question may be more TMoju-^m"^ 
proper for a court of equity goes upon a mistake. It emphatically 
belongs to a court of law, in opposition to a court of equity; for 
a lessee at a rack-rent is a purchaser for a valuable consideration, 
and in every case between purchasers for a valuable consideration, 
a court of equity must follow, not lead, the law. On full considera- 
tion, we are all clearly of opinion that there is no inference of fraud 
or consent against the mortgagee to prevent him from conside r- 
ing the lessee as a wrongdoer] It is rightly admitted that if the 
mortgagee had encouraged the tenant to lay out money he could 
not maintain this action; but here the question turns upon the 
agreement between the mortgagor and mortgagee ; when the mort - 
gagor is left in possession, the true inference to be drawn is an 
agreement that he shall possess the premises at will in the strictest 
sense, and, therefore, no notice is ever given him to quit, and he 
18 not even entitled to reap the crop, as other tenants at will ^ 
^re. because all is liable to the debt, on payment of which the 
mortgagee's title ceases. The mortgagor has no power, express o r 
implied, to let leases not subject to every circumstance of Th e 
mortgage. If by implication the mortgagor had such a power, it 
must go to a great extent, to leases where a fine is taken on a re- 
newal for lives. The tenant stands exactly in the situation of the 
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mortgagor. The possession of the mortg a gor cannot be considered 
as holding out a false appearance. It does not induce a belief that 
there is no mortgage, for it is th e nature of the transaction that 
the mortgagor shall continue in possession . Whoever wants to be 
secure when he takes a lease should inquire after and examine the 
title deeds ! In practice^ indeed, (especially in the case of great 
estates) that is not often done, because the^ tenant relies on the 
honour of his landlord ; but whenever one of two innocent persona 
must be a loser, the rule is qui prior est tempore, potior est jure. 
If one must suffer, it is he who has not used due diligence in look- 
ing into the title. 

It was said at the bar that if the plaintiff, in a case like thi s» 
can reco ver, he will also be entitled to the mesne profits from 
the tenant in an action of trespass, which would be a manifest 
hardship and injustice, as the tenant would then pay the rent 
twice. I give no opinion on that point ; but there may be a 
distinctFon, for the mortgagor may be considered as receiving the 
rents in order to pav the interest b y an implied authority from the , 

mortgagee, till he determine his will. As to the lessee^s right to I 

reap the crop which he may have sown previous to the determination i 

of the will of the mortgagee, that point does not arise in this cas e, 
the ejectment being for a warehouse; but, however that may b e^ it 
could be no bar to the mortga gee's recovering in ejectment. It 
would only give the le ssee~a~ri ght of ingress and egress to take the 
crop ; as to which, with regard to tenants at will, the text of Little- 
ton is clear. We are all clearly of opinion that the plaintiff is 
entitled to judgment. 

The Solicitor-Oeneral for the defendant. 

Dunning and Cowper for the plaintiff. 

The rule discharged. 



MOSS V. QALLIMOBE. (aJa^ TZif cu^ A /^ i u^ 
Court op King's Bench, 1779."""^^ ^yx.4^<tc ^ ^ ^^ 

In an action o f trespas s, which was tried before Nares, Justice, at *^tAy%^Ji% 
the last Assizes for Staftordshire, on not guilty pleaded, a verdict ' ^ 

was found for the plaintiff, subject to the opinion of the court on 
a case Teserved . The case stated as follows : One Harrison, being 
~sei8ed in fee, on the 1st of January, 1772^ demised certain premises 
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to the plaintiff for twenty years, at the rent of £40 , payable yearly . -^ 

on the 12th of May; and/ in May, 1772, he mortgaged the same fi> ^-"^ ' 
premises, in fee, to the defendant, Mrs. Qallimo re. Moss continue^ 
in possession from the date of the lease, and paid his rent regularly y , 

to the mortgagor, all but £28 which was due on and before th e ?• gif ^^** ^ 
month ot JNovember, 1778, when the mortgagor became a bankru pt. <iJbt>L f^9^ ^^'^ 
being, at the time^ indebted to the mortgagee in more than that 
sum for Interest on the mortga ge. On the 3d of January, 1779,. 
on e Harwar went to t he plaintiff, on behalf of Gallimore, shewe d 
h im the mortga g e deed, and demanded from him the rent the n 
re maining impa id! This was the first demand that Gallimore 
made of the rent. The plaintiff told Harwar that the assignees o f 
Harrison had demanded it before , viz. on the 31st of December » 
but, when Harw ar said that Gallimore would distrain for it if it 
was n ot paid, he said he had some cattle to sell, and hoped she 
would not distrain till they were sold, when he would p a y it. The 
plaintiff not having paid according to this undertaking, the other 
d efendant, by order of Gallimore, entered and distrained for TE e 
rent , and thereupon gave a written notice of such distress to the 
plaintiff, in the following words : " Take notice, that I have this- 
day seized and distrained, &c. by virtue of an authority, &c. for the? 
sum of £28, being rent, and arrears of rent, due to the said Ester 
Gallimore, at Michaelmas last past, for, &c. and unless you pay the 
said rent, &c." He accordingly sold cattle and goods to the amount 
of £22 2s . The question stated for the opinion of the court was 
Whether, under a l l the circumstances, the distress could be justified ? 
Wood for the plaintitf. The plaintiff's case rests upon two 
grounds : 1. The defendant, Gallimore, not being, at the time when 
the rent distrained for became due, in the actual seisin of the 
premises, nor in the receipt of the rents and profits, she had no 
right to distrain. 2. The notice was irregular, being for rent due 
at Michaelmas, whereas this rent was only due and payable in May. 
1. Before the statute of 4 Anne, c. 16, § 9, a conveyance by the 
reversioner was void without th e attornment of the tenant (Co. Litt. T IuulLmJ. U^ 
3 09, a, b), which was necessary to supply the place of livery oT 
seisin. Since that statute I admit that attornment is no longer 
necessary to give effect to the deed; but it does not follow from 
thence that a grantee has now a right to distrain before he turns 
his title into actual possession. The mortgagor (according to a late 
case [Keech v. Hall, supra, M. 19, Geo. 3, p. 21] ) is tenant at will 
to the mortgagee, and has a right to the rents and profits due before 
his will is determined. Nothing in this case can amount to a deter- 
mination of the will, before the demand of the rent on behalf of the 
mortgagee, and the whole of that for which the distress was made 
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became due before the demand. If the mortgagor himself had been in 
possession, he could not have been turned out by force ; the mortgagee 
must have brought an ejectment. The assignees had called upon 
the plaintiff for the rent, as well as Gallimore, and how could he 
take upon himself to decide between them ? The mortgagee should 
have brought an ejectment, when any objection there might have 
been to the title could have been discussed. It does not appear from 
the case that the interest in arrear had ever been demanded of the 
mortgagor, and there is a tacit agreement that the mortgagor shall 
continue in possession and receive the rents till default is made in 
paying the interest. 2. The notice is irregular, and, on that account, 
the distress cannot be justified. By the common law, the goods 
could not be sold. The power to sell was introduced by the statute 
of William and Mary (2 W. & M. sess. 1, cap. 5, § 2), but it is 
thereby Required, that notice shall be given thereof " with the cause 
of taking,'^ &c. These requisites are in the nature of conditions 
precedent, and, if not complied with, the proceedings are illegal. 
It is true, this irregularity, since the statute of 11 Geo. 2, cap. 19, 
§ 19, does not make the defendants trespassers ab initio, but the 
action of trespass is still left by that statute, for special damages 
incurred in consequence of the irregularity. fhoTd Mansfield ob- 
served that the plaintiff was precluded by the case from going for 
special damages arising from any supposed irregularity in the sale, 
no such special damages being found, and the question stated being 
only whether the distress was justifiable; and Buller, Justic e, said 
that it was not necessary by the statute of William & Mary, to set 
forth in the notice at what time the rent became dueTj 

Bower for the defendants. If the law of attornment remained 
still the same as it was at common law, the conversation stated to 
have taken place between the plaintiff and Harwar would amount 
to an attornment; and, when there has been an attornment, its 
operation is not restrained to the time when it was made : it relates 
back to the time of the conveyance, and makes part of the same 
title, like a feoffment and livery, or a fine or recovery, and the deed 
declaring the uses {Long v. Ileming, 1 Anders. 256 ; s. c. Cro. El. 
209). Now, however, any doubts there might have been on this 
subject are entirely removed by the statute of Queen Anne, the 
words of which are very explicit, viz. (4 Anne, c. 16, § 9), "that 
all grants or conveyances of any manors, rents, reversions, or 
remainders, shall be as good and effectual to all intents and pur- 
poses, without any attornment of the tenants, as if their attornment 
had been had and made." The pr oviso in tlie^a me statute (§10) 
which says that the ten ant shal l not be prejudiced by the payment 
of any rent to the grantor before he shall have received notice^of 
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the grant, shews that it was meant that all the rent which had not 
been paid at the time of the notice should be payable to the grantee. 
The mortgagor is called a tenant at will to the mortgagee. That 
may be true in some respects, but it is more correct to consider him 
as acting for the mortgagee in the receipt of the rents as a trustee, 
subject to have his authority for that purpose put an end to, at 
whatever time the mortgagee pleases. It is said, the proper method 
for the mortgagee to have followed would have been to have brought 
an ejectment, but it is only a very late practice to allow a mort- 
gagee to get into the possession of the rents by an ejectment against 
a tenant under a lease prior to the mortgage (White v. Hawkins, 
supra, M. 19, Geo. 3, p. 23, Note 7). The interest, it is said, is 
not stated to have been demanded ; but the case states that, at the 
time of the notice and distress, more than the amount of the rent 
in arrear was due. It is said, the tenant could not decide between 
the mortgagor (or, which is the same thing, his assignees), and 
the mortgagee ; but that is no excuse. He would have had the same 
difficulty in the case of an absolute sale ; a mortgage in fee being, at 
law, a complete sale, and only diflfering from it in respect of the 
equity of redemption, which is a mere equitable interest. 

The court told him it was imnecessary for him to say anything 
on the other point. 

Lord Mansfield. I think this case, in its consequences, very 
material. It is the case of lands let for years and afterwards mort- 
gaged, and considerable doubts, in such cases, have arisen in respect 
to the mortgagee, when the tenant colludes with the mortgagor; 
for, the lease protecting the possession of such a tenant, he cannot 
be turned out by the mortgag ee. Of late years the courts have gon e 
so far as to permit the mortgagee to proceed by ejectment^ if he has 
given notice to the tenant that he does not intend to disturb his 
possession, but only requires the rent to be paid to him, and not to 
the mortgago r. This, however, is entangled with difficulties. The 
question here is, whether the mortgagee was or was not entitled 
to the rent in arrear. Before the statute of Queen Anne, attornment 
was necessary, on the principle of notice to the tenant : but, when 
Tt took place, iF^rtainiy had relaiion back to the grant and, like 



other relative acts, they were to be taken together. Thus livery of 



seisin, though made afterwards, relates to the time of the feoffment. 
Since the statute, the conveyance is complete without attornment , 
but there is a provision, that the tenant shall not be prejudiced 
for any act done by him, as holding under the grantor, till he has 
had notice of the deed. Therefore the payment of rent before such 
notice is good. With this protection he is to be considered, by force 
of the statute, as having attorned at the time of the execution of the 
grant ; and, here, the tenant has suffered no injury. No rent has 
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been demanded which was paid before he knew of the mortgage. 
He had the rent in question still in his hands^ and was bound to 
pay It according to the legal title. J5ut, having notice from the 
assignees and also from the mortgagee, he dares to prefer the 
former, or keeps both parties at arm's length. In the case of 
execution it is uniformly held that if you act after notice, you do it 
at your peril. He did not offer to pay one of the parties on receiving 
an indemnity. As between the assignees and the mortgagee, let us 
see who is entitled to the rent. The assignees stand exactly in the 
place of th e bankrupt. Now, a mortgagor is not properly tenant at I ^ 
will to the mortgagee, for he is not to pay him rent . He is so only 1 
quodam modo. Nothing is more apt to confound than a simile. 
When the cour t, or counse l, call a mortgagor a tenant at will, it is 
barely a comparison . He is like a tenant at will. The mortgagor 
receives the rent 6y a tacit agreement with the mortgagee, but the 
mortgagee may put an end to this agreement when he pleases . He 
has the legal title to th e rent, and the tenant, in the present case, 
cannot be damnified, for the mortgagor can never oblige him to 
a y over again the rent, which has been levied by this distressT 

therefore think the distress well justified; and I consider this 
remedy as a very proper additional advantage to mortgagees, to 
prevent collusion between the tenant and the mortgagor. 

AsHHUHST, Justice. The statute of Queen Anne has rendered 
attornment unnecessary in all cases, and the only question here 
arises upon the circumstance of the notice of the mortgage not 
paving been given till after the rent distrained for became due. 
Where the mortgagor is hi mself the occupier of the estate, he mav 
be considered as tenant aFwill; but he cannot be so considered, if 
there is an undertenant : for there can be no such thing aa an T3Tider» 
tenant to a tenant at will . The demise itself would amount to 
a determination of the will. There being in this case a tenant in 
possession, the mortgagor is, therefore, only a receiver of the rent 
for the mortgagee, who may, at any time, countermand the implied 
authority, by giving notice not to pay the rent to him any longer . 

BuLLER, Justice. There is in this case a plea of the general issue, 
which is given by statute (11 Geo. 2, c. 19, § 21), but if the justifica- 
tion appeared upon the record in a special plea, the distress must 
be held to be legal. Before the act of Queen Anne, in a special 
justification, attornment must have been pleaded. But since that 
statute, it is never averred in a declaration in covenant, nor pleaded 
in an avowry. In the case of Kecch v. Hall, referred to by Mr. 
Wood, the court did not consider the mortgagor as tenant at will 
to all purposes. If my memory do not fail me, my lord distinguished 
mortgagors from tenants at will in a very material circumstance, 
namely, that a mortgagor would not be entitled to emblements. 
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Expressions used in particular cases are to be understood with rela- 
tion to the subject-matter then before the court. 
The postea to be delivered to the defendants.^ 




PARTRIDGE v. BERE. 

Court of King's Bench, 1822. 

(5 B, & Aid, 604.) 

Action for diverting a water course . The declaration contained 
an averment, that a certain close was in the possession and occupa^ 
tion of one John Turner, as tenant thereof to the plaintiff, the 
reversion belonging to the plaintiff. At the trial before Park, J., 
at the last assizes for the county of Devon, it appeared that Turner , 
being tenant for life of the close mentioned in the declaration, in 
March, 1817, had mortgaged the same to the plaintiff for £100. fo r 
a term of years, provided he. Turner, lived so long, and that Turner 
h ajL since that time continued in possession and paid the interes t. 
It was objected on the part of the de fend ant that the relation of 
landlord and tenant did not subsist between a mortgagor and 
mortgagee, a na, consequently, that the averment was not supported 
by evidence ; the learned judge overruled the objection, and now 

Adam moved for a new trial, and contended that there was no 
tenancy, there was no payment of rent, but of interest; and he 
relied on the opinion of Buller, J., in Birch v. Wright, 1 Term. Rep. 
382. 

Per Curiam. Here the mortgagor was in actual possession of 
the mortgaged premises, by sufferance of the mortgagee, who has 
the legal title vested in him. The former, therefore, is a tenant 
Iwithin the strictest definition of that word. 

Rule refused. 

^In Biroh v. Wright, 1 T. R. 378, this case was confirmed by the court, 
and fully re-stated by Buller, J., who declared by Lord Mansfield's desire 
that his Lordship continued satisfied with the decision. In that case it was 
determined that the grantee of a reversion, in trust for payment of an an- 
nuity, might recover in an action for use and occupation against a tenant 
jrom year to year, who came in under the grantor before the grant, all the 
I rent unpaid in his hanas at the time of notice of the gran t.— Kep. 

Thunder v. Belcher, 3 Jiiast, 44j) (1803), accord. 
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/h'^l. ^'/-X>: Supbbme Coubt of JuDicATUBEqii' New York, 1822. 




A^ Jiiy^^ In error, to the Court of Common Pleas, or Mayor's Court, of 

^ ^ _ y The defendants in error brought an action of assumpsit against 
/u adLK o^ ^}jg plaintiff in error, in the court below, to recover one quarter's 

rent of a hous e and lot, fo rmerly owned by Gilbert Stewart , jjue 
August 1^ 1821. The defendant pleaded the general issue. At 
the trial, the pl aintiffs gave in evidence a written lease of the 
premises from tliem to the defendant and Maltby Howel~f o r one 
year, endlBg May 1, 1821 , for the rent of 400 dollars, payable 
\:^Ljut cU/^ quarterly. 

fL^,_^^jf^ . M. Howel, a witness for the plaint iff, testified that the defend- 
^^^/--/V-voJ^ ft^^ ^QQ^^ p os session of the premises," under the said lease? at its 
K^Ty^^^y^^>^ commencement, on the first of May. 1820. and has since continuef 
^J^^^ • in occupation thereof. The witnes_8 , in answer to a question, whic 

was objected to by the defendant's counsel, but allowed by the court,' 
and the point reserved, said that he joined in the execution of th 
lease merely as suret y for the payment of the rent by the defendant, 
Jones, and had never occupied the premises. It was proved that, at 
jhe expiration of the term, Jones, without the intervention or 
^ rt YV*rfx J concurrence of Howel, agreed with Clark, one of the plaintiffs 
|vvu^ rJ**j below, to take the premises for another year, at the same ren t. 

The defendant below g ave in evidenc e a bond of Gilbert Stewart ' 

toJ R^ Pratt and W. Durant . for 6000 dollars, payable on the 4th of 

February, 1821, and a mortgage to them of the premises, dated 

J February 4, 1819 , duly recorded ; and also a lease from Pratt and 

JLo /vr^ / Durant, to the defendant , , of the premises in question, dated Febru- 

-*^*- '^ ary 7, 1821, for one year, commencing May 1. 1821. at the yearly I 

rent of 400 dollars; which lease contained a clause, by which the 
lessors engaged to indemnify the defendant against all claims for 
" tjjttt \^^ rent by am'^ other perso ns ; and also a general assignment by Gilbert 
Stewart of all his proper ty, including the premises in questioning 

the plaintiffs below, d ated August, 1819 , in trust for the benefit 
of his creditor s, as specified in the assignment. « 

A verdict was taken by consent, for the plaintiffs, below ,^or one 
^ q uarter's re nt, subject to the opinion of the court, &c., on which 
a Judgment was, afterwards, rendered by the court below, 
fl". Bleecker for the plaintiff in error. 
Loucks, contra. 
rv i Spencer, Ch. J., delivered the opinion of the court. The points 
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made by the counsel for the plaintiif in error, are, 1. That there] 
was no suflBcient evidence that Jones held under Clark and Stewart.' 

2. That Howel was an incompetent witness. 

3. That the matters shown by the defendant below were a com-i 
plete defence. 

The first and second points may, at once, be disposed of. There \ 
was complete evidence of the hiring of the premises by Jones, for ( 
the second year. Howel was a competent witness to show that he 
had no beneficial interest in the expired lease, though the fact itself 
was no wise material. The cause depends on the third poin t ; and 
it presents this question, whether a tenant of the mortgagor in 
possession, and who became such subsequent to the giving the mort - 
gage, can , in a suit by his landlord, the mortgagor, set up as a legal 
defence, t hat after the mortgage became forfeited he attorned to 
t he mortgagee and took a lease from him, during the continuance"" 
of the lease from the mortgagor. This case has probably been 
decided in the court below on the authority of the case of M'Kircher 
V. Hawley,*16 Johns. Rep. 289. The principle decided in that case Ca^^TU ^ 
was this : that a mortgagee could not distrain for rent becoming -^q 11:1 y. j- 
due under a lease made by the mortgagor subsequent to giving the U.JlU * 
j^ • mortgage, because there was no privity of estate or contract between. - ^ i /} 
0* the mortgagee and such a tenant; and we held that, to enable al*^» ^^'^^^ 



I 



1 



(jU^y^ uHy 



party to distrain for rent, he must have a concurrent right to 
maintain an action for the rent ; and if there was no privity of con- 
tract or estate, an action could not be maintained. 

W hen the plaintiff in error attorned to the mortgagees and took 
a lease from them , their title to enter under their mortgage was 
complete; for, the day of payment having passed, the condition /f^H/** ^5\) 
was broken, and the estate of the mortgagees was absolute at law. ^j J'^' , 



This case, then, p resents a very different question from the one 
decided in M'Kircher v. Hawley. There th e point was whether 



a5f ^— ^ 



the mortg^a^ee could distrain, or, in effect, sue for the rent. Here 



it IS w hether the tenant of the mortgagor could not , by his own 
act and consent, b ecome the future tenant of the mortgagees, with- 1 
out any disloyalty to the mortgagor. -^^At common law," says 
Mr. Butler .(in i^ote 272 to Co. Litt. 309 a), "attornment signified 
only the consent of the tenant to the grant of the seigniory ; or, in 
other words, his consent to become the tenant of the new lord.'* 
He goes on to show the operation of the statute of quia emptores, 
and the statute of uses, and the statute of wills, and observes that 
the necessity and efficacy of attornments have been almost totally 
taken away by the statutes of 4 and 5 Anne, c. 16, and 11 George II., 
c. 19. These two statutes have been re-enacted here. The former 
does not relate to this case, but the latter has an important and 
decisive bearing upon it. The 28th section of the statute concerning 
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(distresses, rents, and the renewal of leases (1 X. B. L. 443), after 
reciting that tlie possession of estates is rendered precarious by the 
frequent and fraudulent practice of tenants attorning to strangers, 
by which means landlords and lessors are turned out of possession, 
and put to the difficulty and expense of recovering possession by 
suits at law, enacts that every such attornment shall be null and 
void, and the possession of the landlords or lessors shall not be 
deemed to be, in any wise, changed by any such attornment ; with 
a proviso that nothing therein contained should extend to vacate 
or affect any attornment made pursuant to and in consequence of 
any judgment at law, or decree or order of a court of equity, or 
made with the privity and consent of the landlord or lessor, or to 

, any mortgagee after the mortgage is become forfeite d. 

The mischief which the statute was intended to remedy was the 
attornment by tenants to strangers claiming title ; and, without the 
proviso, the construction of the enacting part of the statute would 
have admitted of no doubt. But, t o remove every doubt, the legisla- 
ture have declared who were not "strange rs, and to whom the tenant 
might lawfully attorn; he may attorn to a mortgagee after the 
mortgage is forfeited . The reason of this is obvious. The mort - 
gagee^ as between him and the mortgago r, has the right of entr>% 
and is entitled to the possession of the premises. If, then, the 



tenant will do voluntarily what the law will coerce him to do, yield 
up the possession to the mortgagee, it is not an act injurious t o 
ihe jus t rights of the mortgagor, nor disloyal towards h im. Indeed, 
fhe rights of the " Tenant also require that he should be allowed 
to do so ; for, if he refuses to attor n, he at once subjects himself t o 
eviction and th e payment of cos ts^ The statute makes no di fference 
b etween a tenant to the mortg agor, who becomes so before or aft er 
the execution of the mortgage . It applies to every tenant of the 
mortgagor, without reference to the time when he became tenant. 
The reason is the same in both cases, and they are b oth pn ^hrflcpc^ 
by the proviso of the statut es ; and neither of them are within the 
mischiefs intended by the enacting part of the statute. 

Judgment reversed, an^ a venire de novo to be awarded in the 
court below.^ 

^ Magill v. Hinsdale, 6 Conn. 464 (1827), accord. Compare McKircher 
V. Haicley, 16 Johns. (N. Y.) 289 (1819), and see Hogaett v. Ellis, 17 Mich. 
351 (1868), contra. ^ 
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L^&^^ SOTJDERS V. VANJ^KLE. 

C^fJc^U^ TJt "ft6 — Supreme Coukt of Judicature "ofNew Jersey, 1826. 

^5s5lc^\ ^^^^ 'i^^ *^ 4^ (3 ff«^«^- 313 [386].) 
p^ >'<m7P ^ Saxton and Froom for the plaintiif. 
/(rtf4 i^/^ ^Wall for the defendant. 

PU cucti ^^ ^^® Chief Justice having been concerned as counsel in the cause 
X/A^^c/^ec-i-fc.^ before he came upon the bench, gave no opinion. 
yic^ i4 ^^i^*-4^ "^^^ opinion of the court was delivered by 
yy( ij ^^* Ford, J. This writ of error brings up a judgment of the inferior 
yy ^ ■^■. Court of Common Pleas for the county of Hunterdon, in an action 
-ff^^^^ *r?^-j J Q^ th^ case by Vansickle and Garrison ag ainst Joshua Souders for 
7^^^ • ^^^'the eniovment of certain premises by their pe 



5^7** ^ theenjoyment of certain premises by their permission from May^ 

^^ ^ 1821, to April, 1822. The case was that one John Holmes , the 

^\^*^ *Lx prior owner, had mortgaged the premises in 1817 to Samuel and 

6f 7 fc^ ^ ^xmaT Joseph Drake for 'tne payment of a sum of money, and after 

CLA f^*^^^* ^^_ remaining several years in possession, had c onveyed his remaining 

f/ ^-^^^^^np' i nterest in the premises to Maxwell and Conov er. These men 

^^/^^^./^^L^^c^^Jc ^ntered and put Joshua Souders in possession as their tenan t. In 

^^^jutXA^Ltr •/ ^^^ ^i'^i^ of things the sheriff levied on Maxweirs right in. the 

f~^ ^^^_ premise_s by virtue of an execution against him, and s truck it off 

S!l --H- ' at public sa le, the 11th of May, 1821, to Vansickle and Garrison : 

^^ **^^ i, on the 21st of July following he made out to them a deed of con- 

^^^^ J^jT ^ veyance. As soon as the right was struck off to Vansickle and 

"^ ^^ X ^L/ [ Garrison, and before they got a deed , Joshua Souders, the tenant. 

QhmSI^ tf^^ I a ttorned to them as his landlords, and agreed to pay them a stipu- 

n^ VhJLxZci I lafed rent. Shortly afterward Samuel and Imlay Drake conceived 

Ou JL tifx j^ that as mortgagees they were the persons entitled to hare the rent; 

/ --— ^ whereupon they^erved notice of their mortgage on Souders, the 

fy^^f~^ tenant, forbid him to pay the rent to Vansickle and Garrison, hS 



iuJiZt* 



U^ €A m^gJ^ immediate landlords, and required him to pay it to them as holder s] n4'^^ U>AA^cr 
tL^^^f^uQ. jt^^^, of the mortgage. This Souders not only agreed to do, but afterward [ 






T^-yy^ti^^^U obtained a decree on the 10th of October. 1821. foreclosing the 
i// Ia^u^ O^* e quity of redemption against all three of them in the Court of 

^^ ' /jJ^^ ^^ ^^® iri?i\ of the cause Vansickle and Garrison proved the 

y^^-^^^^^ ^ ///^occupation of the premises by Souders, utider their permission, and 

^^-^•'**^ ^^^his agreement to pay them rent; and then rested their cause. 

,^^x/^^ 'f^^'^Souders thereupon offered to prove the mortgage, the notice of it 

. Q^^jSf^ ^jtAT served on him by the mortgagees, their demand upon him for the 
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rent, and his actual payment of it to them. He insisted that he 
was bound by law, under such circumstances, to pay to the mort- 
gagees, and therefore the payment was a good defence against his^ 
landlords. The court being of a different opinion overruled his 
defence. Whether the mortgagees after such notice or demand 
could have sued Senders or distrained his goods for the rent, is the 
mam point in"gli55tg : ' 

It was fully settled on satisfactory principles, in the case of Moss 
V. Oallimore, Doug. 269, that a tenant under a lease made p rior to 
the mortgage may be sued or distrained upon by the mortgagee 
for rent, after notice not to pay it to the landlord. The lease in 
that case was a few months older than the mortgage ; consequently 
the rent was an incident of the estate ; in other words it was a part 
of the property at the time of the grant, and passed by it to the 
mortgagee. The mortgagor was estopped by his own deed from 
claiming rent that he had conveyed away; the mortgagee was the 
assignee of the rent, and might take it to himself whenever he saw 
proper. No injury is done in such case to the tenant, who is to 
pay to the lessor or his assigns, and can pay but once. Moreover 
i t is the duty of a tenant at com mon law to att orn to the grant of 
his landlor d_when ever he m akes one. He was compellable to do so 
till the statute rendered the form of it unnecessary. Since the 
statute, the court are to" consider him as having attorned at thej 
time of the execution of the grant. To attorn is to acknowledge 
the grantee (that is the mortgagee) as landlord under whom he* 
holds the estate. On this, a liability to him for rent is a matter 
of course. 

But in this case Senders was no tenant at the date of the 



II 



mortgage nor till many vears afterwar d : he never held under the 
mortgagor or grantor, nor stood in the relation of a tenant to him ; 
his rent could not have been conveyed by the mortga ge as inciden t 
to or a part of the estate, because his r ent did not exist at the date 
of the mortgage . As it has no resemblance whatever, therefore, to 
the case of Moss and Oallimore, and stands wide of the principle 
contained in that decision, it cannot be governed by it. 

I admit that some authors, treating of mortgagors remaining in 

I possession and making leases subsequent to the mortgage, say that 

I in such case the mortgagee has his option either to treat such 

I tenants as \iTongdoers and turn them out by ejectment, or to 

/[ recover rent from them* by distress or action, after giving notice 

/ ' of the mortgage and making a demand of the rent. See Powell on 

I Mortgages, 66, 67, 68; and Bacon's Ab. tit. Mortgage, c. note e. 

V_ Unfortunately these authors do not cite a case that turned on this 

point, nor have I been able to find one; yet cases must have been 

very frequent and familiar if such were the law. A mortgagee ^ 
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would seldom bring an ejectment, which is the common way, if 
by distraining the tenant he conld get into possession of the rent ; 
for he would not only obtain thereby the rent towards his interest, 
but get into possession also. The only case cited by those authors 
is that of Birch v. Wright, 1 Term. Eep. 378 ; but that was the case 
of one who had been a tenant from year to year of the mortgagor 
from before the date of the mortgage till many years after it. 
BuUer, Justice, said, "I consider him as holding all that time 
under a demise made before the conveyance to the plaintiff ; for if 
tenant from year to year holds for four or five years, either he or his 
landlord may declare on the demise as having been made for such 
a number of years, and so it was expressly laid down by Holt, C. J., 
in Legg v. Strudwick, Salk. 414.^* 

But their position is not more destitute of cases to support it, 
than it is to my mind of principle. How could Souders attom 
to the mori;gage at the time it was made, when he was no tenant at 
that time nor till three or four years afterward? How can the 
court consider him as having attorned at that time without an 
absurdity? Could Souders* rent have been pari; and parcel of the 
estate when Holmes conveyed it, at which time there was no such 
rent in being? And Holmes had no such rent to convey. It is 
a maxim, according to Co. Lit. lib. 3, sec. 554, that no man shall 
attom to a grant but he who is immediately privy to the grantor ; 
therefore Souders could not attom to a grant of Holmes, for he was 
not his lessee, he held no part of the estate, and there was no 
relation or privity between them. 

As a mortgagor remains in possession only at the will of the 
mortgagee, and in the meantime receives the rent and pays it over 
to keep down the interest of the mortgage, he was once accidentally 
likened to an agent of the mortgagee; from thence an inference 
was hastily drawn that if the agent at any time made a lease the 
mortgagee as principal might have the benefit of it. But a mort- 
gagor in possession is no agent; for according to a long train of 
decisions he cannot be made to account either in law or equity for 
the profits he may have received from the estate; the idea of an 
agency was therefore instantly exploded. In fine, no principle 
presents itself to my mind on which a mortgagee who is neithe r 
p arty nor privy to a lease can claim the benefit of it against the 
will of the l essor and lessee and in contrave ntion of the covenant 
tEerein, {EaF the lessee shall pay the rent to_ 



..«^___^ ^' The ques- 

j hon now uinder consideration came up in the Supreme Court of the 
State of New York directly in the case of McKircher v. Hawley, 
16 John. 286, and there the court held unanimously that where 
the lease is subsequent to the date of the mortgage, a mortgagee 
can neither distrain nor bring an action for rent against the tenant^ 
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there being no privity of contract or estate between him and such 
tenant, without which there can be no distress nor action for rent. 

It was insisted that the mortgagees, having the legal estate and 
also peaceable possession by Senders their tenant, had a right to 
keep it; that the attornment of their tenant to Vansickle and 
Garrison became entirely void under the 12th section of the act 
(Rev. Laws, 192), and gave them no possession nor right or title 
to the rent. The validity of Senders' attornment to the mortgagees 
depends on the question whose tenant he was at the time he at^ 
tomed. The statute says that the possession of estates is rendered 
precarious by the practice of tenants in attorning to strangers, 
whereby the landlords of such tenants are turned out of possession 
and put to great trouble and expense ; therefore, every such attorn- 
ment (meaning to strangers) shall be void, and the possession of 
such landlord shall not be deemed or construed to be changed, 
altered or affected thereby. Now Maxwell and Conover had put! 
Senders in possession as their tenant, and he could not lawfully 
attorn to any person but their grantee. The sheriff's act in convey- 
ing Maxwell's right was the same thing as a conveyance by Maxwell 
himself, the sheriff being a legal agent of his to transfer the title 
(1 South. 273). To this transfer of his landlord it was proper that 
Senders should attorn, as he did, and the court must have considered 
him as having attorned whether he did or not. Vansickle and 
Garrison having thus become his landlords he could not turn over 
their possession to strangers without contravening the statute ; and 
the court must consider his attempt to do so as having no power 
to change, alter or affect the lawful possession of Vansickle and 
Garrison, the landlords. The mortgagees had therefore no legal 
possession. 

But it is argued that attornment to a mortgagee after the mort- 
gage becomes forfeited is made good by the proviso of the 17th 
section. I think it is inaccurate to say that the statute makes any 
attornment good; its whole office is to make certain attornments, 
so called, void. In vacating certain attornments it provides that 
it shall not extend to three cases, namely : that made by consent of 
the landlords; that to a mortgagee after the mortgage becomes 
forfeited; and that made by direction of a court of justice; it 
neither makes these good nor makes them void, but leaves them to 
be good or not according to the manner in which they have been 
made. Now attornment is the consent of a tenant to the grant of 
his landlord ; he must be a tenant, and the grant assented to must 
be that of his landlord ; the assent of any stranger is no attornment 
for want of privity. Lord Coke says it is a maxim that no man can 
attorn to a grant but he that is privy to the grantor (1 Ins. lib. 3, 
sec. 554) . Now when John Holmes made the grant of the mortgage. 
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none but his tenant could attorn to it. Souders stood as to him i 
a stranger without the least privity between them. His agreement I 
many years afterward to pay rent to the mortgagees was so far from/ 
being an attornment to that grant, that it is a misnomer to give iti 
that appellation, for want of privity in law between him and the / 
grantor. 

Finally, it was argued that Vansickle and Garrison had no right 
in the premis es that was not extinguished by the decree of fore- 
closure, and the tenant should have been permitted to prove that 
the title of his landlords had expire d. But I apprehend that this 
could not have been lawfully permitte d^ In the case of Cook v.' 
Lonley, 5 Ter. Kep. 4, the court held it to be a common rule that 
a tenant should not be allowed to impeach his landlord's title in an 
action for use and occupation. In Lewis v. Wallace, Bui. N". Pr. 
139, the court said that where a tenant held by permission the 
landlord should recover though he had no title at all. This princi- 
ple is most fully recognized in Knight v. Smith, 4 Maul. & Selw. 
349; see also 4 Cowen, 576, and the cases collected in WoodfalFs 
Landlord and Tenant, 330, too numerous to be cited. There s eem 
to be some exceptions to this rule, where a tenant h as been ejected 
or turned out of possession by title paramount, and where the l ease 
s hews that the title will e x pire at a certain time or on a certain 
event, as in consequence of the le ssor bei ng only an executor du ring 
t he minority of A. ; but this case comes under none of those ex cep- 
tions. It would form the plain precedent of a tenant occupying 
by permission till the end of his term, and then evading the pay- 
ment of rent by denying the landlord's title for the very time that 
the tenant held under him. On the whole, the matters offered in 
evidence would not have amounted to a legal defence, and were 
properly overruled. I am therefore of opinion that the judgment 
of the court below ought to be affirmed. 

Judgment affirmed.^ 



1 




New York Real Property Law, § 194. Attornment by tenant. 
The attornment of a tenant to a stranger is absolutely void, and 
does not in any way affect the possession of the landlord unless 
made either : 

* " This case was reversed by the Court of Errors, November term, 1832" 
— ^Halst. N. J. Dig., Tenant, 10. And see Price v. Smith, 1 Green Ch. 516 
(1838), and Sanderson v. Price, 1 Zabr. 637 (1846), recosrnizing the effi- 
cacy, of attornment of tenant to mortgagee, under the statute (Gen. Stat, 
[isdfi] 1&20, 5 26). 
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1. With the consent of the landlord; or, 

2. Pursuant to or in consequence of a judgment, order, or decree 
of a court of competent jurisdiction ; or, 

3. To a mortgaged, after the mortgage has become forfeited.^ 

Maine Rev. Stat. (1883), chap. 90, § 2. A mortgagee, or 
person claiming under him, may enter on the premises, or recover 
possession thereof, before or after breach of condition, when there 
is no agreement to the contrary ; but in such case, if the mortgage 
is afterwards redeemed, the amount of the cl^ar rents and profits 
from the time of taking possession shall be accounted for and 
deducted from the sum due on the mortgage. 

Mass. Pub. Stat. (1882), chap. 181, § 10. Nothing contained 
in this chapter shall prevent a mortgagee or any person claiming 
under him from entering on the premises or from recovering 
possession thereof before breach of the condition of the mortgage, 
when there is no agreement to the contrary. 

A ijdtT Vermont Stat., § 1498. Every mortgagor shall, until condition I 

l^^^^'^^^^J^'^^ broken, have, as against the mortgagee, the legal right of possession i 
^a/^^^'\4jj)L ^ to the mortgaged premises, unless it is otherwise stipulated in the | 
o^K>^j^Ji*'mortg^ge deed. 

IXH* I ¥^\jj/y * To the same effect are New Jersey Gen. Stat. (1896), p. 1920, 8 26, and 
'^^"'^[^JJX^ i^ Missouri Rev. Stat. (1889), $ 6373. 
I """v^h ^ S« • " It is claimed that the attommt 



I -^ y^' h #^ ^' " At IS ciaimea tnai ine attornment to defendant is valid under section 
•'i^^^^ ^#1^2013 of the Code, which is as follows: 'The attornment of a tenant to af 



4^ 



stranger is void, unless made with the consent of the landlord, or pursuant I 
to or in consequence of a judgment at law or in equity, or to a mortgagee! 
after the mortgage has been forfeited.' It is claim ed that the mortp^age t o 
Hamilton was forfeited by the non-paymeni, at mfttUt'ity, of the notese - 
curecL, ana that thereupon the tenant in possession had the right to attorn 



and transfer the constructive possession to defenda nt. This cannot be th e 
meaning of this section . Tin j^^ Riiph n. onnsj^i-nnHnT i all ihe decisions of this 
c ourt holding that the legal title and rii?ht to possession are in thf moi j 't; 
gagor until after foreclosure and expiration of the vear for redemption 
could be evaded and nullified in all cases where the mortgaged property is in 
possession of a tenant. The decisions relied upon bv appellant wer e 
based upon the common law idea of a mortgage, und ^r w^'^^r 'T1 ^^ffli^'^^ "^ 
payment at the time named, the mortgagee was entitled to pos R^painn nf f Ka 
mortgaged premises, and might m aintain an action of ejectment therefor. 
We are satisiied tnat under 
until after foreclosure and 




the property is sold subject t» redemption." — V^ Day, J., in Mill» v. Ham 
ilton. 49 la. 108 (1878). See also Mills v. Healon, b2 ia. il5 (1879), and 



S 2990, in which the ambiguity is removed. The similar 
p rovision o/^the Wisconsin statute (R. S. [1871] 1165, § 1). apparently 
n accordance with Jones v. Vlark, has also been repeal ed. 
889), 9 2182. 
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N. Y. Code Civ. Prog. Action to recover real property, § 1498. 
A mortgagee, or his assignee or other representative, cannot main- 



tain such an action, to recover the mortgaged premises. < »_ 
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S%NE V. PATTERSON. £,jz:tPV -< ,/- fZvfC A^ 
SuPREKE Judicial Court of MA88ACHireEOT87]»37?y«**^y^V52^ 

(19 Pici. 476.) ^^ ^^ i^/- H^ 

Assumpsit for ren t from April 1st, 1835, to January Ist, 1836. /A/e/ ^ ^ 
On a case stated it appeared, that one Knight, b eing the owne r of /cf 
the premises, su bject to a mortgage to one Frenc h, e xecuted a lease L£i!/^ 
of the same to the defenda n t^ on the Ist of April, 1835 , for three \cj^ ___ 
years, at a certain rent . per annum, payable quarterly ; that the §^7^fs:j// 
d efendant paid Knight a part of the rent in advanc e ; that in May , [^ 
1835, Knight conveyed the premises to the plaintiffs in fee , subject ^^f^'^zT--/^ 
toTEe mortgage and lease, without notice of such payment of the ^-^^^ tu^ %> 
r ent in advance , and that the p laintiffs notified the defendant that - , j ~ i 

he must pay the rent to them as it should become d ue ; that on the T*&^ O^ ««.*/ 
20th of July, 1835, the mortgagee took possession of the premises Qt^cAL^ ^^ 
for condition broken, but without notice to the plaintiffs, an dr^ yi4Z^ A^L^ 
ordered the defendant to pay the rent to him, and the defendant v jL/Juj.^ 



therg ji pon agreed to pay it to him from that tim e ; and that the gum _» _ ^ 



paid in advance exceeded the rent accruing between the date o f the . ._ 

l ease and the time of the entry by the mortga gee. Couut t>/^'^ 

W, tirnith, for the plaintiffs, cited to the point that the entry by ^^gJ^aCA^ >R^ 



the mortgagee was ineffectual, Thayer v. Smith, 17 Mass. E. 429; /^ AJix/9 
Stearns on Eeal Actions, 35; Oihson v. Crehore, 5 Pick. 151. ^^\ fu^ 




Q, Parker, for the defendant, cited as to the rent paid in advance, 
St. 4 & 5 Anne, c. 16; Sturdy v. Arnaud, 3 T. E. 599; Farley v. 
Thompson, 15 Mass. E. 18 ; and as to the entry by the mortgagee, 
Fitchburg Manuf. Corp, v. Melven, 15 Mass. E. 268; Reed v. Davis, 
4 Pick. 216; Smith v. Shepard, 15 Pick. 147. ^ tfc*^ 

Per Curiam. The payment of ren t in_advan ce was a valid pay- ^^ 
ment and a good discharge pro tanto from the claim of the less or ^ ^^'^^^'^HS^^^ 
to whom payment was made^ and is a good bar to the claim of th e ^ §n,/Ci.^ 
p laintiffs, his assignee s^ The case of Farley v. Thompson, 15 Mass. /J ^4/^^ ^ 
B? 18, is decisive on this part of the case. It has been argued that ^^JJ^^J— ^ - 
th eassignees ought to have been notified ; anS no doubt tnis wouIS ^f ^\ ^ 
"nave been necessary if the rule of law in respect to negotiable t/z\ 
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securities applied to the assignments of leases ; but these assign- 
mentsare governed by the well-known rule of caveat empt or,^ 

In respect to the other portion of the rent claimed^ i t is quite 
clear that the defendant was bound to pay it to French, wlioentered 
under a mortgage made previously to the lease, and ordered the 
rent to be paid to hi m , It is objected that this entry was not a good 
entry for condition broken, because no notice was given to the 
plaintiffs. But it is immaterial whether it was a good entry tor 
the purpose of foreclosure or not ; for t JLe entry was lawful, and the 
mortgagee thereby became possessed of the premises, and migh t 
h ave expelled the defendant if he had not agreed to pay rent to him . 

/^ This wa s eq uivalent to an actual and complete ouster or eviction, as 
was decided in Fitc hburg Manuf, Corp, v. Melven, 15 Mass. R. 268, 
and in Smith v. Shepard, 15 Pick. 147. _ Such an ouster or eviction 
by a person having a paramount title is a goo d defence to an action 

Vi^ for rent by the lessor or those claiming under him. 

Flaintiffs nonsuits 

1^ yu^ xiu^IMBALL V. LOCKWOOD. *«:^^ /^Cfea. / aM. 
jj,^ '.jrtfT*' >*- Supreme Court of Rhode Island, 1859. > , , 

(6 R. I. 138.) ^y,^,,^^ ^ ^4 

Debt for rent of a shop in High Street, Providence, wherein the UZf^ 
plaintiff claimed $150, for the last three quarters of the year tirZjJ^ <djuup 
elapsing between March 1, 1858, and March 1, 1859, under a lease / >• ^ ---/ 
parol by him made to the defendants. J^wy^ ^^m 

The case was submitted to the court, under the general issue, in feiki-r U^i^^^^ 
fact and law; and it appeared that the late Henry Matthewson, ^jt^ r ^ y/r T" 
being the owner of the leased premises, in his lifetime mortgaged ^^j^f ^ 
them in fee to his son, Henry C. Matthewson, and upon his death CA^f^<-€^ i^ 
they, with other real estate, came into the possession of the plaintiff. oJ^tjp^ % 

* See Farley v. Thompson, 15 Mass. 18 (1818), accord, De "Sicholls v. / %/if~(^ L 
f^aunders, 5 C. P. 589 (IS70 fTCook v. Ouerra, 7 C. P. 132 (1872)Kand I ftM i/**"*-^"^ 
{semble) Castleman v. Belt, 2 B. Mon. (Ky.) 157 (1841)j;^on«ra. ^^ 

'Rockwell V. Bradley, 2 Conn. 1 (1816) ; Wakeman v. Banks, 2 id, 446 *^ 
(1818) ; Blaney v. Bearse, 2 Greenl. (Me.) 132 (1822) ; Den v. Stockton, 
7 Halst. (N. J.) 322 (1831) ; Carroll v. Ballance, 26 111. 9 (1861) ; Gray v. 
Qillespie, 69 N. H. 469 (1879) ; Comer v. Sheehan, 74 Ala. 452 (1883) . ac- 
cord. So, after condition broken ; Vermont Stat., § 1498 (page 330, supra); 
Pierce v, Brotcn, 24 Vt. 165 (1852) ; Gartside v. Outley, 68 111. 210 (1871) 
(semble) ; or for the purpose of enforcing payment : Xcw Haven Savings 
Bank v. McPartland, 40 Conn. 90 (lb73) ; or after f orecl osure ; Downard 
V. Graif, 40 la. 597 (1876). 
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whose wife was one of feaid Matthewson's heirs at law; that, being 
thus in possession, the plaintiff leased the shop in question to the 
defendants by parol, from March 1, 1858, to March 1, 1859, at 
the rent of $200 foi* the year, payable quarterly; that after the 
death of his father, the son's mortgage having become due, on the 
13th day of May, 1858, he s ued the plaintiff in ejectment to recover 
possession of the estate of which the sh op i n question was a tene - 
ment, and gave notice to the defendants to pay their rent to him 
as mortgagee ; that the defendants, having offered under the advice 
of counsel to pay i-ent to the plaintiff if he would give them a bond 
of indemnity against the claim of the mortgagee, which he did not 
do, pr omised the mortg a gee to pay the rent to him^ and did pay fn 
h im the last thr ee quart ers rent, accruing from the first day of 
June, i»i>», to tne nrst day of March, 1859, under a bond of in- 
demnity from the mortgagee against the claim of the plaintiff, to 
recover which rent, after such payment, this action was brought. 
The rent of the quarter during which notice was given by the 
mortgagee to the defendants to pay the rent to him, was paid by 
them to the plaintiff. 

James Tillinghast, for the plaintiff, cited Evans v. Elliot, 9 Ad. 
& Ell. 392 ; Field v. Swan, 10 Met. 112. 

B. N. Lapham, with whom was Wm. H. Potter, cited Morse v. 
GalUmore, et ah, Doug. 279 ; Keech v. Hall, t6. 21 ; Birch v. Wright, 
1 T. E. 378 ; Pope v. Briggs, 9 B. & C. 245 ; BabcocJc v. Kennedy, 
1 Vt. 457; Stone v. Patterson, 19 Pick. 476; Jones v. Clark, 20 
Johns. 51. 

Ames, C. J. It seems to be clear, upon principle, und is well 
settled by authority, that a mortgage by the lessor of lands under 
Tease, operating as an assignment pro tanto of the reversion, carries 
the rent as incident to it to the mortgagee. In such case, tliercfore, 
all that the law requires of the mortgagee to entitle him to rent 
of the tenant of the mortgagor, is notice to the tenant to pay the 
rent to him; such notice preventing any injustice to the tenant 
from double payment. 

If, on the other hand, the lease be subsequent to the mortgage, 

_ag the mortgage gives to the mortgagee no title to the reversion 

"put of which the lease was granted, he cannot by inere notice 

compel the tenant to pay rent to him, nor does his title to the rent 

accrue until he has obtained possession of the mortgaged estate. 

^e is not the landlord of the mortgagor, nor by virtue of the rela- 

jion between them entitled to the rents and profits of the mortgaged 

estate as long as the mortgagor retains possession (Evans v. Ellioi, 

9 Ad. & Ell. 159 ; The Manchester Hospital and Life Ins. Co. v. 

Wilson, 10 Met. 126). 

The mortgage, however, conveys the title to possession to the 
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mortgagee^ and, indeed, when, as in this case, forfeited, the whole 
title at law ; and, unless some statute forbid, which none here does, 
the tenant of the mortgagor may attorn to the mortgagee, and by 
thus placing him in possession of the mortgaged premises entitle 
him to the rents thereo f. There is no disloyalty to his landlord 
in such attornment by the tenant, since thereby he only recognizes 
a title which his landlord has granted (Jones v. Clark, 20 Johns. 
51). In Evans v. Elliot, supra. Lord Denman seems to agree that 
the tenant's attornment will create a privity between himself and 
the mortgagee, or, as he expresses it, "is at least necessary*' to 
create the relation of tenant and landlord between them; although 

he decides that the attornment will not relate back to a notice 

' — — ^ — 

before given by the mortgagee to the tenant, but creates the privity 
and right to rent only from the time when it is actually mad e. As 
attornment is nothing more than the consent of the tenant to the 
grant of the seignory, or, in other words, to become tenant of the 
new lord (Co. Lit. 309 a; Butler's note, 272), and the tenants in 
this case, by promising to pay and actually paying the rent to the 
mortgagee, thus attorned to, and became tenants to him, it follows 
that they rightfully paid to him the subsequently accruing rent, 
and cannot be compelled to pay it over again to the plaintiff. 
Judgment must therefore be rendered for the defendants, for their 
costs. 
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^S^J^^tTT^ 't^l=tr. HUBBEliL v. MOTJLSON. -^^^ tM-^' .*=<''^^ 
' ^ Court of Appeals of New York, 1873. , ^ .^, 

Appeal from judgment of the General Term of the Supreme J*^ 
Court in the fourth judicial department in favor of defendants, ^^ , 
entered upon an order denying motion for a new trial and directing 6tly 
_a judgment on verdict. 

This action wa s ejectment t o recover possession of the undivided ^ 
half of a lot of land s ituate in Brighton, Monroe County. The gt^ S^k^ 
facts appear sufficiently in the opinion. The court directed a ^/\^^ / 
verdict in favor of defendants , which was rendered accordingly. ucl^U^ * 

^Stedmanv. Oassett, 18 Vt. 346 (1846), ocoord. That neither entry by 
I , the mortgagee nor attornment of the tenant la necessary to entitle the mort-"" 
^^ gagee to ** intercept " the rents, Fee M arx v. Marw, 51 Ala. 222 (1874)4>tM^ 
t^ AJomer v. Sheelian, 74 Ala. 462 (1883)7 But eomnare D rakford v. Turk, 75 

C^ /Ala. 339 (1883), and see B artlett v. Hitchcock, 10 Bradw. (111.) 87 

(1881), contra. 
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jkceptions were ordered heard in the first inatance at General 
Term. 

Francis Keman for the appellant. Pajrment of the mortgage 
or tender of the amount due discharges the lien of a mortgagee 
(3 R. S., 3d ed., 699, 860; 4 Kent's Com., 11th ed., 169, note 4; 
Edwards v. Farmers' Ins. Co,, 21 Wend. 467; s. c. in error, 26 id. 
541 ; Amott v. Post, 6 Hill, 65 ; KortrigU v. Cady, 21 N. Y. 343 ; 
Waring y. Smith, 2 Barb. Ch. 119, 136). After payment or tender 
of the amount due an action of ejectment will lie (21 Wend. 467; 
26 id. 541; 6 Hill, 65). 

W. F. Cogswell for the respondents. Defendants were mort- 
gagees in possession, and an action of .ejectment could not be 
maintained against them (Van Duyne v. Thayre, 14 Wend. 233; 
Phyfe V. Biley, 15 id. 248 ; Chase v. Peck, 21 N. Y. 581 ; Hubbell 
et al. y. Sibley, ms). 

Andrews, J. The plaintiffs claim title under Al fred Hubbell, 
t he mortgagor, to the undivided half of premises mortgaged by him 
to Hiram Sibley, December 1, 1846, to secure the payment of $7,000. 
The a ction is ejectment , and it was necessary for the plaintiflEs, in 
order to recover under their complaint, to show that they were 
entitled, as against the defendants, to the possession of the premises 
at the time of the commencement of the action. The dftfendaTitB 
are the grantees of Sibley, the mortga^ , under a deed dated 
June 7, 1849, and are in possession, claiming under that deed. 
They stand, by reason of that conveyance, in privity with the mort- 
gagee, and their right to the possession is the right of the mortgagee, 
and the right of the plaintiffs depends upon the same principles 
as if Sibley was in possession and the action had been brought 
against him (Jackson v. Mueller, 10 J. R. 479 ; Jackson v. Bowen, 
7 Cow. 13 ; Robinson v. Ryan, 25 N. Y. 320). The plaintiffs on the 
trial offered to prove that the mortgage debt had been paid by tj^ 
receipt by Sibley, before the commencement of the action, of rente 
and profits from the land sufficient to satisfy i t. The evidence was 
excluded. If the mortga ge was in law subsisting and unsatisfied 



when the action was c ommenced, then it cannot be maintainec 
the authorities are decisive that ejectment will not lie by a mort -l 
gagor against a mortgagee in pessession (Van Duyne v. Thayre, 
14 Wend. 233; Phyfe v. Mey, IS Wend. 248; Pell v. Ulmar, 
18 N. Y. 139). Leaving out of view the alleged title under the 
statute foreclosure, the question arises, whether the receipt by a 
mortgagee in possession of ren ts and profits sufficient to satisfy the 
mortgage debt, does ipso fa cto exti nguish it and discharge the lien 
of the mortgage. If it does not, then the evidence was properly • 
excluded. If admitted, it would not have shown a right in the 
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plaintiffs to the possession of the premises when the action was 
brought. 

It is the settled doctrine in this State that a mortgagee has by y 
virtue of his mortgage a lien only, and not an estate in the land V 
mortgaged (Runyan v. Mersereau, 11 J. R. '537; Jackson v. Craft, 
18 id, 110; Jackson v. Bronson, 19 id. 335; Kortright v. Cody, 
21 N. Y. 343; Stoddard v. Hart, 23 id. 560). In harmony with 
this view it was held in Kortright v. Cady that a ten de r of the 
mortgage debt af ter it became due discharged the lien o f the mort- 
gage and prevented a subsequent foreclosure. And iFwas held in 
Edwards v. The Fireman's Fire Ins. and Loan Co., 21 Wend. 467, 
26 id. 641, that upon a tend er after default by a mortgagor of the 
mortgage debt, ejectment would lie i n his favor upon the refusal 
of the mortgagee to surrender the possession. But while no title 
in a strict sense vests in the mortgagee of land until foreclosure, 
yet his interest is. in some cases, treated and regarded as a title, 
for the purpose of protecting and enforcing the equities between 
parties. An instance of this is found in Mickles v. Townsend, 
18 N. Y. 575, where it was so held for the purpose of applying the 
doctrine of estoppel by deed against a person claiming as assignee 
of a mortgage which existed at the time of his prior conveyance 
of the mortgaged premises with warranty, but which was assigned 
to him afterward. And in Van Dyne v. Thayre, 19 Wend. 162, 
the release of the equity of redemption by the mortgagor to the 
mortgagee was held to inure as an enlargement of the estate of the 
mortgagee so as to prevent the plaintiff's recovering dower at law, 
in disregard of the equity of the defendant to have the mortgage 
first satisfied out of the land (Cowen, J., 21 Wend. 485). 

It is easy to see that where the English doctrine prevails, tha t 
the mortgage conveys a legal title to the mortgaged premises, the 
right of the mortgagor to an account of the rents and profits of the 
land re ceived by the mortgagee is purely and exclusively of equi- 
iable cognizance. At law, the mortgagee is the owner of the estate , 
and takes the rents and profits in that character. In equity, the 
mortgagor is regarded as the owner until foreclosure, and his right 
io an account is incident to his right of redemption (2 Wash, on 
Keal Property, 161, 205 ; Seaver v. Durant, 39 Vt. 103 ; Parson v. 
Welles, 17 Mass. 419). But the necessity to resort to an accounting 
in equity, in order to have the rents and profits applied to t he 
satisfaction of the mortgage, is not obviated by the fact that here 
the mortgagor retains the legal title. The mortgagee in possession t 
I takes the rents and profits in the quasi character of trustee or bailiff j 
f of the mortgagor (2 Pow. on Mort., 946 a; 2 Wash. 205). They 
are applied in equity as an equitable set-off to the amount due on 
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the mortgage deb t (Buclcman v. Astor, 9 Paige, 517). The law 
j3oe8 not apply them as received to the payment of the mort- 
gage. It depends upon the result of an accounting upon equitable 
principles^ whether any part of the rents and profits received shall 
be so applied. The mortgagee is entitled to have them applied, in 
the first instance, to reimburse him for taxes and necessary repairs 
made upon the premises ; for sums paid by him upon prior incum- 
brances upon the estate, in order to protect the title, and for costs 
in defending it ; and if he has made permanent improvements upon 
the land in the belief that he was the absolute owner, the increased 
value by reason thereof may be allowed him. So he may be charfjre d 
with rents and profits he might have received, if his failure to 
Recover them is attributable to his fraud or willful defaul t (2 Powell 
on Mort., 957, note; 4 Kent, 185; 2 Wash. 218; Cameron v. Irwin, 
6 Hill, 272; MicJcles v. Dillaye, 17 N. Y. 80). In many cases 
complicated equities must be detenyiined and adjusted before it can 
be ascertained what part, if any, of the rents and profits received 
is to be applied upon the mortgage debt. In the absence of an 
agreement between the parti es there is no legal satisfaction of the 
mortgage by the receipt of rents and profits by a mortgagee in 



possession to an amount sufiicient to satisfy it, and his character 



as mortgagee in possession is not divested until they are applied 
_ by the judgmen t of the court in satisfaction of the mortgage, 
^''hese considerations lead to an affirmance of the judgment without 11 
considering the question of the validity of the statute foreclosure. " 

The plaintiffs claim to recover upon the allegation of a right to 
the possession of the premises when the action was commenced. 
The defendants were in possession, claiming under the mortgagee 
whose mortgage was outstanding and unsatisfied. The action is 
not for a redemption or for an accounting, and the plaintiffs are 
not in the attitude of resisting an attempt by the mortgagee to 
enforce the mortgage. 

The judgment should be affirmed, with costs. 
All concur. 

Judgment affirmed.^ 

^Phyfe v. Riley, 15 Wend. 248 J 1836) ; Madison Ave. Church v. Oliver ^^^^^ ^,^ 
St Church, 73 N. Y. 82 {IS7 S)^Toum8hend v. Thomson, 139 N. Y. 162 «*-«^ V yCio . 
(1893) ; CHllett v. Eaton, 6 Wis. 30 {IS57 )^Hennesy v. Farrell, 20 Wis. 42 ^ 

(1866) ; Earner v. Ely, 70 111. 581 (1873) ; Johnson v. Sandhoff, 30 Minn. 
197 ( 1 883 ) , accord. But where the mortgagee claims under an equitable 
mortgage, see Jackson v^ Parkhurst, 4 Wend. 369 (1830)*^and Chase v. 
Peek, 21 N. Y. 681, 686,*«i*pra, p. 128. 
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^ o^yiir >y*.<e KING v. HOt^SATONIcTR^fROAD^OMPAlfY. 
^^^^ **^ x:*-ic4 * Supreme Court of Err({rs ^f Connecticut, 1877. 

i;a£ctix^ Scire facias upon a process of foreign attachmen t, brought to 
e±^ — y^^j^ ^ the Superior Court in Fairfield County, and tried to the court on 
i.^^^^^j the general issue with notice, before Beardsley, J. 
C^^^-^*^^^^^"^^*"^^ * ^ g Treat, with whcm was R. Averill, for the plaintiff in error. 

H, B, Harrison and W, K. Seeley for defendants in error. 
HovEY, J. The proceedings below were upon a scire facias to 
recover certain rents du e from the de fendants as lessees o f the New 
York, Housatonic & Northern Railroad Compan y. The lease 
reserving the rents was executed on the 2Gth day of February. 187 2. 
and was for the term of five years from the Ist day of March then 
next, when the defendants entered into possession under the lease. 
Subsequently , on or about the first day of October, 1872 , the lessors , 
being the owners of the leased premises, mortgaged the sam e, with 
other property situate in the State of New York, to secure the 
pa yment nf ceT^flin hnnda of the mortgagors, amounting to the 
sum of two million dollars, to David S. Dunscomb and Erastus F. 
Mead, as trustees for those who might become holders of the bonds. 
The principal of the bonds was made payable on the first day of 
October, 1892, and the interest semi-annually on the first day of 
April and the first day of October in each year, upon the presenta- 
tion and surrender of the interest warrants or coupons which were 
^^.j annexed to the bonds. And th e mortgage expressly authorized th e/ 
|l mortgagees, after six months^ default in the paymeint of interestTtol 
H enter into and take possession of the property mortgaged and receivdT 
the rents, income~ana pronts thereo t. Soon after the execution of 
the mortgage the bonds passed into the hands of bona fide holders 
I for value, and still remain outstanding and unpaid. The mort-l 
gagors having made default in the payment of interest more than' 
six months prior to the 15th day of March, 1875, and interest to 
a large amount being then due and unpaid, the mortgagees on that 
da y gave notice thereof to the defendan ts and d emanded of them 
the rents then due and thereafter to become due under their lease. 
Five days afterwards the plaintiff commenced a suit by foreign 
a ttachment against the mortgagors , the New York, Housatonic and 
Northern Railroad Company, and attached the rents then due, 
amounting to the sum of $2,215.60. Fn that sui t the plaintiff 
recovered judgment, took out execution, ^placed the execution in the 
Tiands of a proper officer, and the officer, by virtue of the execution^ 
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on the 23d day of December, 1875, made demand of the present 
defendants of the sums contained in the execution and of any estate 
of the New York, Housatonic and Northern Railroad Company in 
their hands, but the defendants refused to comply with the deman d. 
And on the 21st day of February, 1876, the suit upon which the 
proceedings below were had w as brough t. The court below rendered 
judgment in favor of ttie defendants; and t he question is whether 
rf;a5mi the court err^^ ^ 

It is a we ll-set tled principle of the common law that the grant of 
the reversion of an estate expectant on the determination of a lease 
for years, passes to the grantee the rents reserved in the lease as 
incident to the reversion (Uo. Litt. 151, 152; 2 Bl. Comm. 176; 
4 Kent, 354). The consent of the tenant, expressed by what was 
called his attornme nt, was, however, necessary to the perfectio n 
of the grant in "England, until the fourth year of the reign of 
Queen Anne : but in that year a statute was passed which made th e 
grant effectual without attornment. And since that time notice 
of the grant to the tenant has been sufficient to entitle the grantee 
to demand and recover the ren ts {Birch v. Wright, 1 T. B. 384;. 
liumley v. Hodgson, 16 East, 99). 

Where the grant is by way of mortgage, the mortgagee, though 
entitled to the rents as incident to the reversion, may take them or 
not at his election . If he elects not to take them, as he generally 
does so long as his interest is paid, he may forbear to give notice 
to the tenant, and in that case the mortgagor is authorized to 
collect the rents and appropriate them to his own use . But if the 
mortgagee elects to take the rents and gives notice of his election 
to the tenant, he then becomes entitled to all the rents accruing 
after the execution of the mortgage and in arrear and unpaid at 
tne time of the notice^ as well as to those which accrue afterwards ^ 
But the rents in arrear at the time the mortgage was executec 
belong to the mortgagor . The leading authority for this doctrine 
is the case of Moss v. Gallimore, Doug. 279. The decision in that 
case seems to have settled the law in England (2 Cruise Dig. 84; 
Birch V. Wright, supra; Trent v. Hunt, 9 Exch. 14). And its 
soundness, in view of the relations of a mortgagor and mortgagee 
of a reversion to each other and to a tenant in possession under 
a lease prior to the mortgage, cannot well be questioned. In com- 
menting upon the decision, the learned English editor of Smith's 
Leading Cases observes that it ''is upon a point which seems so 
clear in principle that, were it not for its general importance, it 
would, perhaps, be matter of surprise that any case should have 
been deemed requisite to establish it" (1 Smith's Lead. Cas. 693). 
It is true, as suggested by counsel for the plaintiff, that the court, 
in maETnp that decision, was "governed by the provisions of the 
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statute of Anne. But the principle embodied in that s tatute^ and 
"eSorced in the case of Moss y. Gallimore, has been adopted by the 
courts of last resort in many of our sister States (4 Kent, 165) ^ 
and was expressly sanctioned and approved by this court in the 
case of Baldwin v. Walker^ 21 Conn. 1 68. In that case one Stod- 
dard, being the owner of an undivided half of certain real estate, 
leased it to the defendant for a term of years and afterwards mort- 
gaged it to the plaintiff. The defendant had notice of the mortgage, 
but refused to pay to the plaintiff the rent due under the lease, 
and the plaintiff sued in an action of covenant to recover it, and 
judgment was rendered in his favor. The case then came to this 
court upon a motion for a new trial, and also upon a motion in 
error. Both motions were unsuccessful, and the judgment below 
was affirmed. Church, C. J., in giving the opinion of the court, 
after referring to the lease, and declaring that as between Stoddard, 
the lessor, and the defendant the lease must be treated as an effective 
one and as leaving, when made, a reversion in Stoddard, says : " By 
his mortgage to the plaintiff this reversion, as a subsisting legal 
interest, was conveyed or assigned to the plaintiff, unless he elected 
to treat it as void. This he has not done, but claims, as he may, his 
right as mortgagee or assignee to the rent incident to such rever- 
sion;" citing 2 Cruise's Dig. Ill; Moss v. OalUmore, Doug. 279; 
2 Swift Dig. 179 ; Fitchburg Manufg Co. v. Melvin, 15 Mass. 2G8. 
The learned jud^e then observes that, ^^ if the lease had been exe- 
cuted after the mortgage to the plaintiff, he could not as mortgagee, 
perhaps, have any remedy for the recovery of this rent, without " . ^ . 
attornment, for want of le^al -pw^»4y>'^ That case is decisive of Aa**/*^ 
the one at bar and fully sustains the court below in the judgment ' 
which it rendered in favor of the defendants. The judgment must, 
therefore, be affirmed. 

In this opinion the other judges concurred.* , 

' " ^^' #/ ' Tealv.Walker,111U. S. 24 

r The decicion of the question raised by the demurrer to the complain t 

X\ is not affected by the stipulation contained in the defeasance^of 

^-^^^ * * August 1 9th, 1874, that Goldsmith and Teal should, on defau lt 

(jf^nM f*^^*^ jnade in the payment of the principal of Qoldsmith^s note, and 

^^7^ , on the demand of Hewett, surrender the mortgaged premises to 



Teal V.Walker, 111 U. S. 242 (1884). Mr. Justice Woods (247). 



'^*« "'^ ^BaUMoin v. Walker, 21 Conn. 168 (1851) ; Ahhoii v. Hanson, 24 N. J. 

X* ^*y Vy Law, 493 (1854) ; Russell v. A«en, 2 AUen (Mass.) 42 (1861), and Mirich 
-ff^fyJtpr i^) y, Hoppin, 118 Mass. 682 (1876), accord.^ So, after forfeitur e, McKircher 

Aj* /J tyi^yu^* Hatoley, 16 Johns. (N. Y.) 289 (1819), semoie. b ut compare Myers v. 

^^ / 7 J White, 1 Rawle (Penn.) 355 (1829) {semble) , canmr. ,-_ Jj ^ 
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him . If this was a valid and binding undertaking, it did not 
changeThe rights of the parties. Without any such stipulation, ^ • 
jlewett^ unless it was otherwise provided by statute, was entitled, i «• ^^' ^ 
jt least on default in the payment of the note of Goldsmith, to the liuu ^^X i 
possession of the mortgaged premises (Keech v. Hallj 1 Doug. 21 ; ftAjlh *^^ . * 
Rockwell V. Bradley, 2 Gorm. 1; Smith v. Johns, 3 Gray, 517; ^ ^^'qTJT 
Jackson v. Dubois, 4 Johns. 216; Furbush v. Goodwin, 29 N. H. ^ . ^ «^ * 
321 ; Howard v. Houghton, 64 Me. 445 ; Den ex dem. Hart v. ^^ u* ^y 
Stockton, 7 Halst. 322; A7y v. M'Ouire, 2 Ohio, 2jfe; vol. 1 and 2, £^ OfCfUS 
2d Ed. 372). The rights of the parties are, therefore, the same*-**^ \Mjlt y^ 
as if the defeasance contained no contract for the delivery of the h^ * 
possession. 

We believe that the rule is without exception that the mortgagee ^_^ 
is not entitled to demand of the owner of the equity of redemption ^^^' 
the rents and profits of the mortgaged premises until he takes'^ 
actual possession. In the case of Moss v. Oallimore, 1 Doug. 279, 
Lord Mansfield held that a mortgagee, after giving notice of his 
mortgage to a tenant in possession holding under a lease older than 
the mortgage, is entitled to the rent in arrear at the time of the 
notice, as well as to that which accrues afterwards. This ruling 
has been justified on the ground that the mortgagor, having con- 
veyed his estate to the mortgagee, the tenants of the former became 
the tenants of the latter, which enabled him, by giving notice to 
them of his mortgage, to place himself to every intent in the same 
situation towards them as the mortgagor previously occupied 
{Rawson v. Eicke, 7 Ad. & El. 451; Burrowes v. Oradin, 1 Dowl. 
& Lowndes, 213). Where, however, the lease is subsequent to the OJ^^" {A^^t£i 
mortgage, the rule is well settled in this country, that, as no rever- ^^ ' u ulAj^ ^ 
sion vests in the mortgagee, and no privity of estate or contract is cu^- 
created between h i m and the lessee, he cannot proceed, either by 
distress or action, for the recovery of the rent (Mayo v. Shattuck, 
14 Pick. 533; Watts v. Cojfin, 11 Johns. 495; McKircher v. Hawley, 
16 id. 289; Sanderson v. Price, 1 Zabr. 637; Price v. Smith, 
1 Green's Ch. [N. J.] 516). ^ y/-' -A 

jThe case of Moss v. Oallimore has never been held to apply to ^ ^^/j^?^-^ 
^ a mortgagor or the vendee of his equity of redemption . Lord ^^^^l' 7^ 
/ Mansfield himself, in the case of Ufitnnery v. Blackman^ 3 Doug. ' / ' 

| 391, held that until the mortgagee takes possession the mortgagor i8~ 
l ^wner to all the world, and is entitled to all the profits mad e. The 
rule on this subject is thus stated in Bacon's Abridgement, title 
Mortgage, C : " Although the mortgagee may assume possession by 
ejectment at his pleasure, and, according to the case of Moss v. 
Oallimore, Doug. 279, may give notice to the tenants to pay him 
the rent due at the time of the notice, yet, if he suffers the mort- 
gagor to remain in possession or in receipt of the rents, it is a 
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privilege belonging to his estate that he cannot be called upon 
to account for the rents and profits to the mortgagee, even although 
the security be insufficient/' So, in Uiggins v. York Buildings 
Company, 2 Atk. 107, it was said by Tjord Hardwicke: "In case 
of a mortgagee, where a mortgagor is left in possession, upon a bill 
brought by the mortgagee for an account in this court, he never 
can have a decree for an account of rents and profits from the 
mortgagor for any of the years back during the possession of the 
mortgagor," and the same judge said in the case of Mead v. Lord 
Orrery, 3 Atk. 244 : " As to the mortgagor, I do not know of any 
instance where he keeps in possession that he is liable to account 
for the rents and profits to the mortgagee, for the mortgagee ought 
to take the legal remedies to get into possession." In Wilson, ex 
parte, 2 Ves. & B. 252, Lord Eldon said : " Admitting the decision 
in Moss V. Gallimore to be sound law, I have been often surprised 
by the statement that a mortgagor was receiving the rents for the 
mortgagee. ... In the instance of a bill filed to put a term out 
of the way, which may be represented as in the nature of an equi- 
table ejectment, the court will, in some cases, give an account of 
the past rents. There is not an instance that a mortgagee has per 
directum called upon the mortgagor to account for the rents. The 
consequence is that the mortgagor does not receive the rents for 
the mortgagee." See, also, Coleman v. Duke of St, Albans, 3 Ves. 
Jr. 25 ; Gresley v. Adderly, 1 Swanst. 573. 

The American cases sustain the rule that, so long as the mortgagor! 
is allowed to remain in possession, he is entitled to receive and 
apply to his own use the income and pr ofits of the mortgaged 
estate; and, altnougii the mortgagee may have the right to take! 
pos session upon condition broken, if he does not exercise the right, | 
lie cannot claim the rents ; if he wishes to receive the rents, he mus t 
^ take means to obtain the possession (Wilder v. Houghton, 1 Pick. 
87 ; Boston Bank v. Reed, 8 Pick. 459 ; Noyes v. Rich, 52 Me. 115). 
In Hughes v. Edwards, 9 Wheat. 500, it was held that a mortgagor 
was not accountable to the mortgagee for the rents and profits 
received by him during his possession, even after default, and even 
though the land, when sold, should be insufficient to pay the debt, 
and that the purchaser of the equity of redemption was not account- 
able for any part of the debt beyond the amount for which the land 
was sold. In the case of Gilman v. Illinois & Mississippi Telegraph 
Company, 91 U. S. 603, it was declared by this court that where 
a railroad company executed a mortgage to trustees on its property 
and franchises, " together with the tolls, rents, and profits to be 
had, gained, or levied thereupon," to secure the payment of bonds 
issued by it, the trustees, in behalf of the creditors, were not entitled 
to the tolls and profits of the road, even after condition broken 
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and the filing of a bill to foreclose the mortgage, they not having 
taken possession or had a receiver appointed. The court said, in 
delivering judgment in this case: ^^A mortgag^or of real estate is 
not liable for rent while in possession. He contracts to pay interest, 
not rent.^ do in Kountze v. Omaha Hotel Uompany, 107 XJ. S. 
378, it was said by the court, speaking of the rights of a mortgagee : 
^ ^But in the case of a mortgage, the land is in the nature of a 
pledge ; it is only the land itself, the specific thing, which is pledged? 
The rents and jprofits are not pledged; they belong to the tenanT 
in possession, whether the mortgagor or a third person claiming 
under him. . . . The plaintiff in this case was not entitled to 
possession, nor to the rents and profits. ^^ See also Hutchins v. 
King, 1 Wall. 53, 57-58. 

Chancellor Kent states the modern doctrine in the following 
language : " The mortgagor has a right to lease, sell and in every 
respect to deal with the mortgaged premises as owner so long as 
he is permitted to remain in possession, and so long as it is under- 
stood and held that every person taking under him, takes subject 
to all the rights of the mortgagee, unimpaired and unaffected. Nor 
is he liable for rents, and the mortgagee must recover the possession 
by regular entry by suit before he can treat the mortgagor, or the 
person holding under him, as a trespassers ^ (4 Kent Com. 157). 
See also American Bridge Company v. Heidelhach, 94 XJ. S. 798 ; 
Clarke v. Curtis, 1 Grattan, 289; Bank of Ogdensburg v. Arnold, 
5 Paige Ch. 38 ; Hunter v. Hays, 7 Biss. 362 ; Souter v. La Crosse 
Railway, Woolworth C. C. 80, 85 ; Foster v. Rhodes, 10 Bank Beg. 
523. The auth orities cited show that, as the defendant in error 
took no effectual stops to gain possession of tnemortgaged premises. 
Tie is not entitled to the rents and profits while they were occupied 
Iby the owner of the equity of redemption. 

The case against the right of the defendant in error to recover 
in this case the rents and profits received by the owner of the equity 
of redemption is strengthened by section 323, chapter 4, title 1, 
General Laws of Oregon , 1843-1872, which declares that ^^ a mort- 
gage of real property shall not be deemed a conveyance so as to 
enable the owner ot tne mortgage to recover possession of the real 
property without a foreclosure and sale according to la w.^^ . This 
provision of the statute cuts up by the roots the doctrine of Moss v^ 
Gallimore. ubi supra, and gives effect to the view of the American 
courts of equity that a mortgage is a mere security for a debt, and 
establishes absolutely the rule that the mortgagee is not entitled 
to the rents and profits until he gets possession under a decree of 
foreclosure. For if a mortgage is not a conveyance, and the mort- 
gagee is not entitled to possession, his claim to the rents is withou t 
support This is recognized by the Supreme Court of Oregon as 
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the effect of a mortgage in that State. In Besser v. Hawthorn, 

3 Oregon, 129, at 133, it was declared: "Our system has so changed 
this class of contracts that the mortgagor retains the right of 
possession and the legal title." See, also, Anderson v. Baxter^ 

4 Oregon, 105; Roberts v. Sutherlin, id, 219. 
The case of the defendant in error cannot be aided by the stipnla - 

tion in the defeasance of Au^st 19th, 1874, exacted by the mort- 
gagee, that Goldsmith and Teal would, upon default in the paymen t 
of the note secured by the mortgage, deliver to Hewett, the trustee , 
The possession of the mortgaged premises . That contract was 
contrary to the public policy of the State of Oregon, as expressed 
m the statute }U8t cited, and was not binding on the mortgagor or 
his vendee, and, although not expressly prohibited by law, yet, like 
§ll contracts opposed to the public policy of the State, it cannot be 
/J /^j*' enforced (J^ai/roa^^ Company v. Lockwood, 17 Wall. 357; Bank 

^^"^^^ I J^ ojT Kentucky v. Adams Express Company, 93 TI. S. 174; Marshall 
^^^-^^^"^^^ J V. Baltimore & Ohio Railroad Company, 16 How. 314; Meguire v. 
Jli^^^j^^'^Corwine, 101 U. S. 108). 
^ St?fe ^ rri^' ">w%oL 'l~^^~' 
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(3 Cro. Car. 190.) 



A (3 Cro. Car. 190.) 

^jfjie^ A bill in chancery was referred to Jones, Justice, and myself 
IXj3L*4.[Croke, J.] to consider whether one should be relieved against 
Y £r* • dower demanded, &c. 
TTu-cir**- ^ The case appeared to be that J. S., being seised in fee^ by inden - 

ture inrolled, bargains and sells to the husband for one hundre d 
na^ unjU ^►''^^a nd twenty pounds, in consideration that he shall re-demise it t o 
jf i i l(«<», him and his wife for their lives, rendering a peppercorn ; and with 

acondition that if he paid the hundred and twenty pounds at th e 
e nd of twenty years the bargain and sale shall be void, jle re - 
demised it accordingly, and dies ; his wife brings dow er. 

The question was, whether the plaintiff shall be relieved against 
this title of dower ? 

to 

We conceived it to be against equity and the agreement of the 
husband at the time of the purchase, that she should have it against 
the lessees ; for it was intended that they should have it re-demised 
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immediately to them as soon as they parted with it; and it is but 
in nature of a mortgage ; and upon a mortgage, if land be redeemed, 
the wife of the mortgagee shall not have dower. And if a husband 
take a fine sur cognisance de droit come ceo, and render arrear, 
although it was once the husband's, yet his wife shall not have 
dower, for it is in him and out of him quasi uno flatu, and by one 
and the same act. Yet in this case we conceived that by the law 
she is to have dower ; for by the batgain and sale the laad is vest ed 
in the h usband, and thereby his wife entitled to have dower: a nd 
when He re-demises it upon the former agreement, yet the lessees 
are lo receive it sub ject to this title of dower; and it was his folly 
t hat he di d not conjoin another with the bargainee, as is the ancien t 
c ourse in mortgages ! And when she is dowable by act or rule in 
law, a court of equity shall not bar her to claim her dower, for it is 
against the rule of law, viz., ** Where no fraud or covin is, a court 
of equity will not relieve." And upon conference with the other 
justices at Serjeants-Inn upon this question, who were of the same 
judgment, we certified our opinion to the court of chancery that 
the wife of the bargainee was to have dower, and that a court of 
equity ought not to preclude her thereof. 












UXf 



h^U^ Noel v. Jevon, 2 Preem. Ch. 43 (1678). In Curia Cancellariw. 

Jj^i^ The bill was to be relieved against the defendant's dower, her 

being only a trustee ; and it appearing that the husban d 
was but atrustee, the defendant was barred of her dower, contrary 
to the opinion of Nash v. Freston, 1 Cro. Car. 191, and so it wa s 
said is the constant practice of the court now .^ 

^ " If the husband was seised merely as trustee, the wife would be en- 
titled to dower at common law; but this court would not suffer her to take 
advantage of it." — Hinton v. Hinton, 2 Ves. Sen. 634. "Because the es- 
tate, in equity, would not belong to the trustee but to the cestui que trust," 
—Finch V. Earl of Winchelsea, I P. Wms. 278.— Rep. 
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Court op Chancbby, 1738. ^ . Kiju^^J, i^ ^tx 

(7 Yin. Abr. 156.) \)ln^ J^^ jfr^ cu^ - 

The resolution of the court by Lord Chancellor [Habdwioke] . 
The principal question in this case, on which I am now to give my 
opinion, is whether the defendant Inglish can be tenant by the 
curtesy of an equity of redemption. The mortgagee came into 
possession in 1731. 

Thomas Cashbom, father of the plaintiff and of the wife of the 
defendant Inglish, by virtue of a marriage settlement being seized 
of some lands in tail and of other lands in fee simple, had issue 
three daughters. Part of the land of which he was seized in fee 
he settled on himself for life, with remainder to Anne, his eldest 
daughter in fee, and the other part of such lands he devised by his 
will to the said Anne, his daughter, and her heirs, subject to the 
payment unto her two sisters of £200 apiece. Anne, after the 
death of her father, borrowed £900 of the defendant Scarf, and 
by lease and release of 24th and 25th of June, 1728, mortgages 
part of the fee simple lands to the said Scarf and his heirs, under 
a proviso to be void on payment of £900 and interest. August 6th, 
1729, the said Anne intermarried with the defendant Inglish, and 
in 1731 died, leaving issue by him a son, who died without issue, 
and on his death his two aunts, the plaintiffs, became his heirs at 
law and entitled to that inheritance, and, as such, brought their 
bill, Trin., 1733, in this court, against mortgagee defendant Scarf 
and the defendant Inglis h, among other things for a redemptio n 
oTthe mortgaged premise s, and to have an account of the rents and 
profits of the real estate which belonged to the plaintiff's wife, that 
descended to his son, from the time of the death of such son, as 
heir at law to both of them. 

The defendant Inglish insisted to be entitled to the mortgaged 
premises for his life, as tenant by the curtesy, and the cause, being 
at issue, was heard on the 8th of May, 1735, before his Honour, the 
j\Iaster of the Rolls, when it was decreed that the defendant Inglish 
was not entitled to be tenant by the curtesy of the mortgaged 
estates, and so was decreed to account for the rents and profits 
thereof from the death of his son. 

From this decree the defendant Inglish thought fit to appeal, and 
the general question now is whether the husband can be tenant by 
tlie curtesy of the equity of redemption upon a mortgage in fee? 
This question depends on two considerations: 
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First. What kind of interest an equity of redemption is consid- 
ered to be in the eye of this court ? 

Second. What is requisite to entitle the husband to be tenant 
by the curtesy? 

First. What kind of interest in the eye of this court an equity of ^ 
redemption is ? An equity of redemption has always been considered 
in this court as an estate in the lands ; it is such an interest in the 
land as will descend from ancestor to heir, and may be granted, 
entailed, devised or mortgaged, and that equitable interest may be 
barred by a common recovery; which proves that an equity of 
redemption is not considered barely as a mere right, but such an 
estate whereof, in the consideration of this court, there may be 
a seisin, or a devise of it could not be good. The person who is 

(entitled to the equity of redemption is in this court considered 
as owner of the land, and the mortgagee to retain the land as a 
pledge or deposit. And for this reason it is that a mortgage in fee 
is considered as a personal estate, notwithstanding the legal estate 
I vests in the heir in point of law. The husband of a mortgagee in 
' fee shall never be tenant by the curtesy of the mortgaged estate 
unless there be a foreclosure, or that such mortgage has subsisted 
for so great a length of time as the court thinks sufficient to induce 
them not to grant a redemption. . . . 

It is objected by the plaintiffs that an equity of redemption is 
only a right of action, and not to be considered as such an estate 
whereof there can be a tenancy by the curtesy, but this is by no 
means well founded; for this is no otherwise a right of action 
than every trust, and as there can be no benefit had of an equity 
of redemption but by suing a subpoena out of the court, so is the 
case of every mere trust in land, which is considered as a real 
estate in this court, but cannot be come at without a subpoena. To 
say that is a mere right of action is by consequence to say that. the 
estate in the lands is in nobody, and this determines the question ; 
for if a mortgage is but a chose in action, this affirms that the 
equity of redemption is the real ownership of the estate, and this 
will determine the point between them. 

It is objected that the mortgagee is not barely a trustee for the 
mortgagor; it is true, not barely a trustee, but it is sufficient for 
the present purpose if he is in part a trustee for the mortgagor, 
and it is most certain that as to the real estate in the land the 
mortgagee is only a trustee for the mortgagor till foreclosure. 
Mortgagee is only owner as a charge or incumbrance, and intitled 
to hold as a pledge, and as to the inheritance descended and real 
estate in the land, the mortgagee is a trustee for the mortgagor 
till the equity of redemption is foreclosed. 

Secondly. The next consideration is what is requisite to intitle 
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the husband to be tenant by the curtesy. At law four things jblt& 
necessary to make a tenancy by the curtesy, to wit, marriage, 
having issue that may inherit, death of the wife, and seisin of the 
wife (Co. Litt., 30 a). Here it is admitted that the three first did 
concur, but the objection that is relied on is that there was no 
actual seisin of the wife during the coverture, which is contended 
to be as necessary in respect to an equitable estate as of a legal 
estate, and it is admitted that the wife had no actual seisin of the 
legal estate, either in fact or in law. Here is no dispute whether 
actual seisin in consideration of law, but all that is beside the 
present question; for the proceedings are upon a supposition, as 
no such thing as a tenant by the curtesy ; but the true question is 
upon this point, whether there was not such a seisin or possession 
in the wife of the equitable estate in the land, as in consideration 
of equity is equivalent to an actual seisin of a legal estate at 
common law. 

In consideration of this court, I am of opinion there was such 
a seisin of the wife in the present case of the equity of redemption, I 

I have shown that a person intitled to the equity of redemption 
is owner of the land of the legal estate; and, if so, there must be 
a seisin of the legal estate; and what other seisin could there be 
than what Inglish and his wife had in the present case ? For here 
is a mortgage in 1728 by Anne Cashbom, who in 1729 married 
with the defendant Inglish, and in 1731 died, leaving issue a son, 
and the wife was all along in possession till her death, and mort- 1 
gagee did not come into possession till after her death, and there is | 
not any foreclosure, and though the possession of the vrtfe was but 
as tenant at will to the mortgagee, yet it was, in equity, a possession 
of the real owner of the land, subject only to a pecuniary charge 
on it, and from thence I think it clearly follows that there cannot 
be a higher seisin of an equitable estate. 

Next, whether there can be tenant by the curtesy? I am of 
opinion there may be a tenant by the curtesy of the equitable estate 
of the wife ; equity follows the law because made a rule of property. 

Williams and Wray, 2 Vern. 680, BalVs Case cited : where it was 
determined that the husband be tenant by the curtesy of a trust 
estate of the wife, and so clearly there admitted; and yet the case 
was of a trust for the payment of debts. 

Sweetapple and Bindon, 2 Vern. 536 : Mrs. Bindon gave money 
to be laid out in land to be settled on her daughter and her issue, 
and afterwards the mother dies, and the daughter marries with 
Sweetapple, by whom she had issue, and dies before the money was 
laid out in lands; and upon the death of the wife Sweetapple 
brought his bill, praying that the money might be laid out in lands, 
and that he might be decreed to hold the same for his life as tenant 
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by curtesy, which my Lord Cowper decreed accordingly; which is 
a much stronger case than the present; for in that case there was 
neither seisin nor lands, but it was determined according to the 
common received rule of this court in considering money directed 
to be laid out in land, the same as land. . . . 

And as to the next objection of the wife's not being endowed of 
an equity of redemption on a mortgage in fee, and that therefore 
a husband ought not to be tenant by the curtesy of an equity of 
redemption, this proves too much ; for it has been det ermined tha t 
a wife shall not be endowed of a trust estate, vet thaOiusband shall 
be tenant by the curtesy of a trust estate. The argument front 
d ower to ihe case of a tenant by the curtesy fails in this case . 
Perhaps it may be hard to find out a sufficient reason how it came 
to be so deterpgined in the one case and not in the other, but it iaJ 



sate to follow former precedents and what are settled and estab - 
l ished, and if such precedents should be departed from^ I hold^it 
fit rather that the wife should be allowed her dower of a trust estate .. 
and not that a tenancy by curtesy of a trust estate should be take n 
away. It may be refusing to allow the wife dower of a trust estate^ 
was because she could not have it at law, and that it was founded 
on the maxim of equitas sequitur legem; but whatever the reason 
of such refusal was, the husband is allowed to have a tenancy by: 
the curtesy of a trust estate, nay, even of money directed to be laid! 
out in land, though not actually laid out, as in the case of Sweet- 
apple before cited. . . . 

For these reasons, upon the best consideration (although I form 
my judgment with great deference, when I differ in opinion from 
other great persons that have gone before me), I am of opinion that 
the defendant Inglish is intitled to be tenant by the curtesy of the 
mortgaged premises in question, and the consequence of that is that 
that part of the decree of his Honour, the Master of the Bolls, 
whereby it is adjudged that the said defendant is not tenant by the 



curtesy, must be reversed (MS. Eep. Hill. Vac. IL Geo. 2). 



6< 





Titus v. Nielson, 5 Johns. Ch. 452 (1821). ^The petition of 
Catherine Nielson was presented, claiming dower out of the pro- 
ceeds of the sale of an equity of redemption in certain mortgaged 
premises. The opinion was, in part, as follows : 
• The Chancellor [Kent], The claim of the widow must be 

Qgjj-^Wadmitted, according to a series of decisions in the courts of this 
State. In England dower is considered as a mere legal right and 
equity follows the law and will not create the right where it does! 
not subsist at law. It is on this principle, according to Lord 
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Bcdesdale ( 2 Sch. and Lef. 388 )^ that a court of equity will not 
allow dower of an equity of redemption reserved upon a mortgage 
in fee, though there may be dower of an equity of redemption upo n 
a mortgage for a ter m of years, because m that c«s <^ ^Hp Uw .gives 
dower subject to iHe term. The justice, however, of allowing dower 









^V 



of an equitable estate seems to have been very generally felt and 
acknowledged in the English courts of equity. But we have nothing 
to do at present with the English adjudications on the subject, for, 
as our cou rts of law do now allow dower in certain cases of an 
equity of Tedempt ion, this court, acc nrrling t o the doctrine referred 
to, ought to Tollow the law, and also allow dower out of the proceeds 
of the equity of reae mption, ana which proceeds have in this case 
"Been placed before the court. ... 



he case of {Joles v. {Joles, 15 Johns. Bep. 319, went a step still 
further, and held that, where a person seised of land in fee mort- 
gages it, and afterwards marries, his widow was entitled to dower 
out of that equity of redemption, against the purchaser of that 
equity, though the mortgage was still subsisting. Here was a final 
and full establishment in our courts of law of the principle, not 
admitted in the English courts of law, that a wife could be endowed 
of an equity of redemption arising upon a mortgage in fee, and 
this court ought to follow the rule of law. It ought to do so, accord- 
ing to the rule and practice of the courts of equity in England in 
the like case, and because the doctrine recognizing the legal title 
of the mortgagor before foreclosure first originated in this court , 
and was confirmed in the Court of Appeals, and, finally, because 
it is a most just and reasonable doctrine, and has been so ackno^ 
edge d throughout the history of the cases. ^ 
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Supreme Court op Judicature op New York, 1818. 

(15 Johns, 458.) 

This was an action of dower, brought to recover dower in two 
lots in Douglas patent, in the town of Bolton, in the county of 
Warren. The tenant pleaded ne unques seisie que dower, and ne 
unques accoupU in loyal matrimonie. The cause was tried before 
Mr. J. Yates, at the Warren circuit, in June, 1817. 

The marriage of the demandant, and the death of her husband 

^ This is the general rule in the United States * but see 8 telle v. Carroll^ 
12 Peters, 201 (1838). 
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in December, 1804, were proved. Timothy Stow, the husband of 
' the demandant, purchased the premises in question during the 
coverture, and paid part of the consideration money ; and to secure 
the payment of the residue, executed, at the time of receiving the 
conveyance, a mortgage of the same premises to the grantor; after 
his death the land was sold under a power contained in the mort- 
gage, and was purchased by a person from whom the tenant derived 
his title. 

A verdict was found for the demandant, subject to the opinion 
of the court, on a case containing the above facts. 

Weston for the plaintiff. 

CoweUj contra. 

Spencer, J., delivered the opinion of the court. The demandant's 
right to recover her dower depends on the nature of her husband's 
seisin. Timothy Stow, her husband, purchased the premises in 
question after his marriage with the plaintiff, and paid part of the 
consideration money ; and for securing the residue, he, at the time 
of receiving his conveyance, executed to the grantor a mortgage 
of the same premises. After his death the premises were sold, 
under a power contained in the mortgage, and the defendant holds 
under that sale. The question to be decided is whether there was 
such a seisin of the husband of the demandant as to entitle her 
to dower. This depends on the single point whether the seisin of 
the husband was an instantaneous seisin or not. If it was an 
instantaneous seisin, then, according to all the authorities, the wife 
is not endowable. This general position is met with in all our 
books, that the husband's seisin for an instant does not entitle the 
wife to dower. This is exemplified by the case of Amcotts v. Cathe- 
rick, Cro. Jac. 615. There the husband, who was seised in special 
tail, made a deed of feoffment to the use of himself for life, and 
after to the use of his son in tail, and made a letter of attorney to 
make livery. Before livery he took the demandant to wife, and 
after livery was made to those uses the husband died, and the 
question was, whether the wife was entitled to dower; and it was 
adjudged that she was not, for that the livery did not gain to the 
husband any new estate, but being eodem instanti drawn out of 
him, he gained no seisin whereof his wife was dowable; for that 
having no estate before the feoffment whereof the wife was dow- 
able, he gained none by the feoffment of which his wife could be 
endowed. Three cases were there put in which the wife would not 
be entitled to dower: as where a tenant for life or a joint tenant 
makes a feoffment ; so where a married man took a fine and by the 
same fine rendered the land to another in tail, his wife shall not be 
endowed thereof, because, although he took it in fee, yet it is 
, instantly out of him ; so if a feoffment be made to one and his 
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heirs, to the use of another and his heirs, the wife of the trustee 
shall not be endowed, for he was the mere instrument and had but 
an instantaneous seisin (2 Co. 77). 

The case of Nash v. Preston, Cro. Car. 190, would seem, at first 
view, to be opposed to the proposition that a deed to the purchaser 
and a mortgage given back by him to the grantor at the same time, 
would not entitle the wife of the purchaser to her dower; yet it is 
observable that the principle is admitted that an instantaneous 
seisin of the husband does not entitle the wife to dower. Croke 
admits that if a husband take a fine sur cognisance de droit come 
ceo and render arrear, although it was once the husband's, yet his 
wife shall not have dower, for it is in him and out of him quasi 
uno flatu and by one and the same act. That case does not state 
that the redemise was made at the same time with the bargain and 
sale, and I presume it was not. That case, therefore, does not bear 
jon the general principle. 

I am authorized to say, by the decision of this court in Jackson 
V. Dunsbagh, 1 Johns. Cas. 95, that where two instruments are 
executed at the same time between the same parties relative to the 
same subject matter, they are to be taken in connection, as forming 
together the several parts of one agreement. I entirely agree in 
the opinion expressed by Ch. J. Parsons in the case of Holbrook 
V. Finney, 4 Mass. Eep. 569, that where a deed is given by the 
vendor of an estate, who takes back a mortgage to secure the pur- 
chase money at the same time that he executes the deed, that there 
the deed and the mortgage are to be considered as parts of the same 
contract, as taking effect at the same instant, and as constituting 
but one act; in the same manner as a deed of defeasance forms, 
with the principal deed to which it refers, but one contract, although 
it be by a distinct and separate instrument. 

The substance of a conveyance where land is mortgaged at the 
same time the deed is given, is this. The bargainor sells the land 
to the bargainee on condition that he pays the price at the stipu- 
lated time, and if he does not that the bargainor shall be reseised 
of it, free of the mortgage ; and whether this contract is contained 
in one and the same instrument, as it well may be, or in distinct 
instruments executed at the same instant, can make no possible 
difference. It is true that courts of equity have interposed to relieve 
the mortgagor against the accident of his nonpayment of the price, 
at the stipulated period. It is also true that courts of law have 
considered the interest of the mortgagor as liable to be sold on 
execution. This, however, does not interfere with the question as 
to how the contract between the original parties is to be viewed 
as between themselves when the equity of redemption is gone and 
forfeited. 
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The opinion which the court has formed receives decisive sup* 
port from the declaratory act of the 28th sess. ch. 99. It recites 
that whereas doubts have arisen whether mortgages given to secure 
the purchase money of land sold and conveyed at the time of the 
execution of such mortgages, are to be preferred to judgments 
previously obtained against the mortgagors, for the removal 
whereof it is enacted and declared that whenever lands are sold 
and conveyed and a mortgage is given by the purchaser at the same 
time to secure the payment of the purchase money, such mortgage 
shall be preferred to any previous judgment which may have been 
obtained against such purchaser. , 

This statute conveys the sense of the legislature that the seisin 
of the mortgagor, under the circumstances stated in the act, was 
a seisin for an instant only ; for it cannot be doubted that a judg- 
ment will attach on lands of which the judgment debtor becomes 
seised at any time posterior to the judgment; and nothing could 
prevent a judgment creating a lien on the subsequently acquired 
lands of the judgment debtor but the circumstance that his seisin, 
in the given case, was instantaneous. Surely, then, the analogous 
case of dower cannot stand on a better footing than a judgment 
unsatisfied. As a declaratory act, this statute is entitled to high 
respect ; and it fortifies and supports the position that the demand- 
ant's husband acquired, by the deed to him, a seisin, which he 
parted with eo instanti he acquired it, and that his wife is not 
endowable of the premises. The court are very well satisfied that 
the law is so, for it would be extremely inequitable in most cases 
to claim dower on such purchases. We are, therefore, of opinion 
that there must be judgment for the defendant. 

Thompson. Ch. J., dissented . The demandant, as the widow of 
Timothy Stow, deceased, claims her dower in lands purchased by 
her late husband after their intermarriage. He paid part of the 
consideration money and, for securing the residue, mortgaged the 
lands. After his death, the mortgaged premises were sold pursuant 
to the statute, and purchased by the person under whom the defend- 
ant claims; and the only question is whether the husband was so 
seised as to entitle his wife to dower. 

In the case of Hitchcock v. Harrington, 6 Johns. Rep. 249, this 
point was stated, but not decided by the court. It has long been 
considered the settled law in this State, that a mortgage is a mere 
security for money, and the mortgagor is to be deemed seised, not- 
withstanding the mortgage, as to all persons except the mortgagee 
and his representatives. The seisin of the husband, in this case, 
cannot be considered that mere instantaneous seisin which the 
books speak of as not being sufficient to entitle the wife to dower. 
Those are cases where the husband is a mere conduit pipe, or 
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I instrmneiit of conveyance. This is evidently the meaning of Lord 
Coke, where the rule is laid down (Co. Lit. 31 6). It is more fully 
illustrated by Sir Wm. Blackstone, in his Commentaries (vol. 2, 
131), where it is said that the seisin of the husband, for a transi- 
tory instant only, when the same act which gives him the estate 
conveys it also out of him, as where by a fine land is granted to 
a man and he immediately renders it back by the same fine, such 
a seisin will not entitle his wife to dower, for the land was merely 
in transitu and never rested in the husband, his grant and render 
being one continued act. But if the land abides in him for the 
interval of but a single moment, the wife shall be endowed thereof. 
Where a title is conveyed to a person and he gives back a mort- 
gage, the fee is certainly vested in him, substantially and bene- 
ficially, and not nominally; otherwise the mortgage back would 
convey no title. The case of Nash v. Preston, Cro. Car. 190, is 
very much in point, to show that the widow is entitled to her dower. 
There was a bargain and sale of land to the husband, imder an 
agreement that the bargainee was to redemise it to the bargainor 
and his wife, during their lives. The bargainee redemised and 
died, and his widow was considered entitled to dower. For, say the 
court, by the bargain and sale the land is vested in the husband, 
and thereby the wife is entitled to her dower. This question of 
instantaneous seisin is well considered by Gwillim, in a note to the 
late edition of Bacon, 2 Bac. Ab. 371, note. It is there said that 
the proposition that in the case of an instantaneous seisin the wife 
shall not be endowed, though laid down broadly by Coke, is by no 
means general ; he confines it to cases where the husband is a mere 
instrument of passing the estate. The transitory seisin gained by 
such an instrumentality is not enough to entitle the wife to dower ; 
but when the land abides in the husband for a single moment, as 
is said by Sir Wm. Blackstone, or, as a later writer explains it 
(Preston on Estates, tit. Dower), when he has a seisin for an 
instant beneficially for his own use, the title to dower shall arise 
in favour of his wife. The case of Holbrook v. Finney, 4 Mass. 
Bep. 566, has been cited and relied upon as in point against the 
claim of dower. Whatever respect may be due to the opinion of 
Ch. J. Parsons, he certainly stands unsupported by any adjudged 
cases to be found in the English books, or by any elementary 
writer when fairly explained. In none of the cases referred to 
by him in his opinion was the husband ever beneficially seised for 
an instant ; and the distinction which he attempts to make between 
the case of Nash and Preston and the one before him, is certainly 
not well founded. In the case of Nash and Preston, the redemising 
was a part of the original agreement ; yet the wife of the bargainee 
was held entitled to dower. So in Holbrook and Finney, the deed 
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and mortgage were executed in pursuance of a previous agreement 
to the same effect made between the parties. The two cases^ there- 
fore, in this respect are alike. Gh. J. Parsons seems fully to admit 
the law as laid down in Nash and Preston, and it is a little difficult 
to understand what he means by saying that the giving the deed 
and taking the mortgage back constitute but one act, unless the 
two deeds, being parts of the same contract, are but one act. But 
whatever importance may be attached to this circumstance, the 
argument cannot be applied to the case before us, because it formed 
no part of the original agreement that a mortgage was to be given 
back. 

I do not see how our statute to prevent judgments having a 
preference to mortgages given to secure the purchase money, can 
in any manner affect this question. It is true that the first act 
(sess. 28, ch. 99) contained a recital purporting that doubts had 
arisen whether mortgages given to secure the purchase money of 
lands sold and conveyed at the time of the execution of such mort- 
gages, are to be preferred to judgments previously obtained against 
the mortgagors, and then provides for giving a preference to mort- 
gages thus taken. But this act has no relation to mortgages in 
any other respect than to give them a preference to judgments in 
[that particular case. And it is to be observed that the right to sell 
land under a judgment, the lien created by such judgment, and the 
time such lien is to take effect, are all matters of statute regulation. 
This act only modifies the former statute and suspends the lien of 
judgments in such particular cases. But the right to dower depends 
on different principles. It would, no doubt, be competent to the 
legislature to take away or regulate the claim to dower in cases 
like the present ; but until that is done, we must be governed by the 
common law rules on this subject, according to which I see no 
grounds upon which the claim to dower in this case can be resisted. 
I am, accordingly, of opinion, that the demandant is entitled to 
judgment. 

8ed per Curiam 

Judgment for the defendant.^ 

* The cages generally are accord : Thomas v. Hanson, 44 Iowa, 661 
(1876) ; even where the mortgage is made to a third person ; Clark v. Mun- 
roe, 14 Mass. 351 (1817) ; Jones v. Parker, 51 Wis. 2i8 (1881 ) . ^, >^ 
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POPKIN V. BUMSTEAD. ^ ^jjycl* ^^j7%^ /^ 
Supreme Judicial Court op Massachusetts^SIZ. *t7^ / , 

(8 Mass. 491.) ^ciuA^. 

This was a writ of dowe r, to which the tenant pleaded in bar that 
Thomas Popkin, husband of the demandant, in his iifetimey viz. on 
the 30th of April, 1806, mortgaged the premises, in which the said 
Mary demands her dower, to one Thomas Capen for the payment 
of 3000 dollars, and that the d emandant in and by the mortgage 
deed, for a valuable consideration, r eleased to the said Capen a ll 
h er ri^ht of d ower^ n t he mortgaged premise s, and did t hereby 
l awfully bar and exclude herself from all her right of dow eF therein 
forever; that Capen entered and became seized; that oh the 9th 
of November, 1807 (the said Thomas Popkin having before that 
time died intestate), John D. D yer was appointed administrator of 
said Popkin^s estate , and, having obtained license to sell the real 
estate of his intestate for the payment of his debts, sold the equity 






of redemp tion to Abel Whe elock, by whom the same was conveyed 
to ijumstead tne tenan t ; tnat iie, ihe said Bumstead , on the 19th of 
Sept., 1810, paid to C^apen, the mortgagee, the whole sum due by the 
mortgage, the same never having been paid by the mortgagor or his 
^ministrator ; and that the said Thomas Popkin was never seized 
of the premises, or any part thereof, since the execution of the said 
mortgage deed. 

To this plea the demandant, after oyer of the several conveyances 
mentioned therein,^ replies that on the 19th of September, 1810, 
before she demandedherdower, and more than one month before 
the commencement of this action, the said Capen, the, mortgagee, 
then having the sole right and interest in the said mortgage deed, 
did personally repair to the office of the register of deeds for the 
county of Suffolk, where the said mortgage deed was recorded, 
having received satisfaction and payment of all the sums due on 
{he mortgage, a nd did then and there, in the margin of the record 
of said mortgage deed, acknowledge that he had received full 
satisfaction and payment for the premises therein mortgaged, and 
did quitclaim all his right, title and interest therein, and did then 
and there ddMre that the said record might be discharged, and ^id 
then and the re si^ said discharge and acknowledgment : and saig 

*The deeds from Dyer to Wheelock and from him to Bumstead purport 

a conveyance of the land, ** subject to a mortgage made thereon by said 

deceased, a nd other rights claimed — viz., dower by the widow oi_ 
•xnomas ropkm deceaped." — Rep. ~ 
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mortgage deed was thereupon cancelled and discharged according 
to the law in that case made and provided. 

To this replication the tenant demur s generally, and the demand- 
ant joins in demurrer. 

Parker, for the tenant, cited the case of Fowler v. Shearer, 
7 Mass. Rep. 14, in which it was decided by this court that a wife 
may bar herself of dower, by joining her husband in a deed of 
conveyance, relinquishing her claim to dower, and putting her seal 
to the deed; and to shew that such a release in a mortgage shall 
enure to the purchaser of the equity of redemption he referred to 
the case of Mosury v. Putnam, Story's Pleadings, 359, 360, decided 
by this court in the county of Essex, November term, 1793. 

Thurston, for the demandant, agreed that the release by her, set 
forth in the plea, would bar her as respects the mortgagee, and as 
long as the mortgage deed was in force. But the release of the 
dower was conditional, as well as the principal conveyance, and the 
discharge of the mortgage by the mortgagee or his assigns was 
a fulfilment of the condition and a cancelling of the mortgage 
(see Stat. 1793, c. 37, § 6). The tenant's claim is as the assignee 
of the administrator of the mortgagor; as such his right was to 
redeem the land by paying the money due and thus extinguishing 
the mortgage. This he did, and at the same time annulled the 
effect of the demandant's release of her right of dower, which was 
collateral and co-extensive with the mortgage. But if the tenant 



t^ 






were considered as the assignee of the mortgagee, still the demand- 
ant has a right to redeem (Finch's Free, in Chan. 137, 133: 2 P. 
Will. 716; 1 Eq. Ca. Abr. 219, 220). Neither does it appear that 
the tenant ever entered under the mortgage. The tenant, however, 
was not the assignee of the mortgagee. 

The conveyances under which alone the tenant claims both 
recognize the claim of dower now set up by the demandant. He 
purchased the land subject to it, and he paid a consideration 
accordingly. In fact, he redeemed as the assignee of Dyer, the 
administrator of the mortgagor; and if Dyer had paid the mort- 
gage, would it be contended that the demandant's claim would not 
have revived ? The tenant resists that claim against all equity, since 
by the terms of his own purchase it was reserved; and if his plea 
is supported, great injustice is done to the demandant. 

By the court. It has been contended for the demandant, upon 
the facts exhibited by the pleadings in this case, that her title to 
dower has revived and is as if she had never released it in the deed 
of mortgage. It would be singular if, when the tenant had paid 
the money due on the mortgage, and supposed that he had thus 
perfected his estate by extinguishing the only incumbrance he 
knew to exist upon it, he should by that act revive the claim of the 
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demandanty which she had before solemnly renounced under he^ 
hand and seal, and which, as he was under no obligation, it cannot 
be presumed he meant to do. 

But the facts produce no such absurdity. When the tenant f 
.purchased the equity of redemption, it belonged to him to pay the 
money due on the mortgage, and thus rid his estate of that incum- ' 
%.4^^c,£tu *t#twbrance. Having all the equitable interest in himse lf, when he had 
|^^^ n^ iU*«^ ^ paid the money due by the mortgage the legal estate followed the 
u. TkimM' '*^'' equitable interest, and he became seized of the whole fee simple. 
JUi^^^ If this were not the plain legal operation of the transaction, the 

law would construe the discharge of the mortgage by the mortgagee 
a release of the legal estate by him to the tenant, who had become 
lawfully possessed of the equitable interest, and from whom the 
consideration for that discharge flowed, rather than such a mischief 
should follow. 

Replication adjudged bed. 

EATON V. SIMONDS. 2^ T^ *6^. *^V^ h^ 
SnPBEUE Judicial Court op Massachusetts, 1833. ^~ r*^ **" ^j 

(14 Ficlc. 98.) ^ il L, UJUT^.^ 



This was a bill in equity to redeem certain mortg^ed real estate oTtcA /X 
The bill alleged, that the complainant was, on May 16, 1805, "TJ '^ * ' 



in Boston. c/^tfc^ifUi^ 



married to Nathan Eaton of Boston; that durin g the covertui 
became seised of the premis es, and on October 22, 1819, mortgaged '" ^a .^ 
them to Lucy Kidgway. in order to secure the re-payment of ihe tu, t^*^ y^" 
sum ot ^lUUU borroweoSof her and which was payable in two years U/>1^ A*^ 
with interest; that the ca^^plainan t became a party to the convey- [ y^lxJ^.^^^ JU 
a nce. so far as related 'toTiet Tight of dowe r; that on or about! y #^ru/W^ 
April 26, 1823, the sum so borrowed not haymg been fully repaid, 
th e equity of redemption was attached by a deputy sheriff upon an 
^e cution issued on a judgment recovered against the mortgager, 
anA by virtue of such execution was sold by auction to the respon d- 
ent; that the. respondent, having on May 26, 1823, obtained a 
conveyance thereof from the deputy sheriff, took possession of the 
premises, and has ever since continued to take the rents and profits ^^~^ 
thereof; that on or about January 3, 1824, the respondent obtained I ^^^cJ==fcuA^ 
an assignment of the mortgage from Lucy Ridgway ; that on * // ^yty ^ 
August 31, 1828, the mortgager died ; that upon his death, the # i . 
complainant became entitled to dower in the premises, subject only ^*^ ' 




plainant became entitled to dower in the premise s, subject only 
to such mortgage, and had lawful right to redeem upon tcnderinip^- lit ^^^*^^%^ 
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payment of the amount due thereon ; that on April 3, 1829, the 
complainant demanded of the respondent an account of the sum 
due on the mortgage and of the rents and profits, in order that she 
might make such tender, but that the respondent had unreasonably /« 
refused to render any account whatever; that although the respond- "^ 
ent entered into possession of the premises under the purchase of 
the equity, yet he never made known that he had taken possession, 
in the presence of two credible witnesses, for a breach of the condi- 
tion of the mortgage and for the purpose of foreclosing, and that 
no notice was ever given to her of any intention on his part to 
miake such entry ; that the respondent sometimes pretends that 
in November, 1811, Nathan Eaton mortgaged the premises to 
William Eaton, to secure the payment of divers promissory notes 
payable by Nathan to William, and that afterwards, three of the 
notes remaining unpaid, the same were assigned together with the 
mortgage to George Blake, Esq., a counsellor of this Court, and 
that the complainant, by joining in such mortgage and thereby I 
relinquishing her right of dower, is now barred therefrom, as well / 
as from any right of redeeming the premises ; but the complainant 
charges that all the sums due upon such mortgage were paid by 
Nathan Eaton, and that afterwards Blake discharged the same in ( 
the margin of the record in the registry of deeds, and that the t 
mortgage was thereby extinguished. Wherefore the complainant 
prays that the respondent may state the amount of the mortgage 
to Ridgway and of the sums paid thereon ; that an account may be 
taken of the rents and profits, and if it shall appear that they have 
been more than sufficient to satisfy the principal and interest of 
such mortgage, that the residue, or her just proportion thereof, may 
be paid over to the complainant; that the complainant may be 
permitted to redeem the premises, and have her dower set out 
therein, she hereby offering to pay such sum as shall be due to the 
respondent ; that he may be ordered to deliver up possession of the 
premises to the complainant; and that she may have such other 
and further relief, &c. 

The answer denies that the mortgager was so seised of the estate 
as is alleged in the bill, or that the complainant has any right to, 
redeem the same, and alleges th at on November 7, 1811, William 
Eaton sold and c onveyed the premises in fee to Natha n Eaton, and ! 
^at th e mortgage to William, which Is referred to in the bill, wa s] 

the same time to secure the payment of a portion of the ' 

mrchase money ; that Nathan Eaton died without ever having paid 






purcnase money ; tn at ss ainan ji.aton aiea witnout ever navmg paia 
or tendered to the respondent the sum paid by him on the purchase 
of the equity of redemption, amounting to $1750 with interest, or 
in any manner redeemed or attempted to redeem such equity, and 
without ever having paid or satisfied the sums secured by either of 
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the mortgages, or procured them, in any manner, to be discharged ; 
that on July 22, 1823, it was agreed between Blake and the respond- 




_ent that Blake should transfer to the respondent the notes and 
mortgage so assigned to Blake by William Eaton, and that the 
responaent should pay to Blake the principal and interest du e 
thereon, amounting to $722.68 ; that on the same day the respond- 
ent, havi ng paid this sum in pursuance of this agreement, expected ' 
ana ciaimecL an assignment of the notes and mortgage, but that 
Blake'^ecla r ed that any assignment thereof would be unnecessary , 
inasmuc h as the re spondent had purchased the equity of rede mp- 
tion ; th at tnereupon i5iake discharged the mortgage so assigned to \ 
him, upon the margin of the record in the registry of deeds, for the 1 
benefit of the respondent ; and that neither Nathan Eaton, nor any 
one in his behalf, ever paid such sum to Blake, or any part thereof, 
or in any manner caused such mortgage to be so discharged; 
that the several notes aforesaid, and the interest accrued thereon, 
still remain due to the respondent ; and that by reason of all these 
facts, purchases, &c., and the lapse of time after the purchase of the 
equity of redemption and before the death of Nathan Eaton, the 
respondent had an absolute and irredeemable estate in the premises.^ 

The court ordered that, on the coming in of the answer, the 
cause should be referred to one of the masters in chancery, to 
examine and state the amount due on the mortgages, with the 
circumstances appearing on record or otherwise, in relation to the 
discharge or assignment of them or either of them, the amount of 
the rents and profits which have been or might have been made 
of the premises, and the amount laid out in necessary repairs and 
betterments by the respondent since he came to the possession 
thereof. 

On June 8, 1830, the master made his report. 

Wilde, J., delivered the opinion of the court. This case comes 
before us on exceptions taken by both parties to the report of the 
master; but the principal question depends upon the facts appear- 
ing by the bill and answer. The question is, whether the plaintiff 
is entitled to dower in the estate described in the bill; and if so, 
upon what terms she may enforce her claim in a court of equity. 
That she has an equitable claim of dower is fully settled by the 
decision in the case of Gibson v. Crehore, 5 Pick. 146. It was 
decided in that case, and so it had been frequently held before, that 
a widow is dowable of an equity. And although she cannot main- 
tain an action at law against the mortgagee or his assignee, after 
having joined her husband in a mortgage, relinquishing her right 
of dower, yet if the mortgage is not foreclosed a court of equity will 
interpose and allow her to redeem. 

^A portion of the case, not relevant to the main question, is omitted. 
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The question then is reduced to this, namely, whether the plain- 
tiff, to entitle herself to dower, is obliged to redeem, or to contribute 
her share to redeem, both of the mortgages mentioned in the bill. 
The plaintiff admits in her bill that she is bound to redeem the 
mort gage to Lucy Kidgway, tnat mortgage Having been regularly 
led to the ciefendant. But she denies her liability to redeem 



assigned 



"the other mortgage, gi\en to William Eaton, because this mortgage, 
as she avers, has been paid and discharged, and is no longer an 
existing incumbrance on the premises. The answer admits that 
this mortgage was assigned to George Blake, Esq., and that the 
defendant has paid the full amount due thereon to Blake, and that 
Blake thereupon discharged the mortgage upon the margin of the 
record thereof, for the benefit of the defendant. But this discharge, 
the defendant's counsel contend, will operate as an equitable assign- 
ment, as it was so intended to operate by the parties ; and that the 
union of the legal and equitable titles may well exist without 1 
producing the effect of a merger, or the extinguishment of the 
mortgage. Perhaps this might be so, if the discharge could be 
considered as an assignment of the mortgage. 

The general principle is that when the purchaser of a right to 
redeem takes an assignment, this shall or shall not operate as an 
extinguishment of the mortgage, according as the interest of the 
party taking the assignment may be, and according to the real 
intent of the parties (Oihson v. Crehore, 3 Pick. 482). But Chief 
\^ Justice Savage remarks, in the case of Coates v. Cheever, 1 Cowen, 
u460, *^that the spirit of the cases seems to be this; that where the 
tenant in possession enters by virtue of a purchase from the mort- 
gager, then the subsequent purchase of the mortgage by him is an 
extinguishment.^* And that case was decided upon that principle. 
The same principle is laid down in James v. Morey, 2 Cowen, 301, 
and in other cases (Forbes v. Moffait, 18 Ves. 390; Oardner v. 
Astor, 3 Johns. Ch. R. 53). The rule at law is inflexible, that 
where a greater and a less estate meet and coincide in the same 
person, in one and the same right, without any intermediate estate, 
the less estate is immediately annihilated or merged ; and the same 
rule applies to the union of the legal estate with the equitable 
interest. But this rule is not inflexible with courts of equity, but 
will depend on the intention and interest of the person in whom 
the estates unite. 

In the present case, however, the doctrine of merger is not applic- 
able, for the estate in the mortgage of William Eaton was never 
assigned to the defendant, and never vested in him; so that it 
could not unite with the equitable title in him, so as to operate as 
a merger. But this mortgage has been legally discharged, the debt 
has been paid, and can no longer be set up as a subsisting title, 
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either at law or in equity. It makes no difference that the defendant 
was advised and supposed that a discharge of the mortgage would 
be equally beneficial to him as an assignment. This was a mis- 
take, which, however, this court has no power to correct. 

With regard to the exceptions to the master's report in stating 
the account, we think two of them are well founded and are to be 
allowed. 

The plaintiff excepts to the allowance of a commission to the 
defendant on the rents and profits, he having occupied the premises 
in person during the whole time. The rule is, that a mortgagee 
in possession, who manages the estate himself, is not to be allowed 
for his own care and trouble ; otherwise, if he employs a bailiff, or 
lets the estate to a tenant; and so is the rule in England {French 
V. Baron, 2 Atk. 120; Godfrey v. Watson, 3 Atk. 518; Bonithon v. 
Hockmore, 1 Vernon, 316). 

( We are of opinion also, that the master erred in charging the 
defendant with the rents and profits during the life of the plaintiff's 
husband. He had a right to possession and to the rents and profits, 
as against the husband, under his purchase of the equity, and it 
does not appear that he ever entered under the mortgage in ques- 
tion; nor had he any right to enter, the same having been dis- 
charged. Nor does it appear that he entered under the other 
mortgage. The plaintiff in her bill avers that the defendant entered 
under his purchase of the equity and never gave any notice of his 
entry under the last-mentioned mortgage. This case, therefore, on 
this point, materially differs from that of Gibson v. Crehore, 
We think, however, the defendant is liable to be charged with 
the rents and profits from and after the death of the husband, for 
he could not hold under the purchase of the equity against the 
plaintiff, and he is to be presumed to hold under his legal title. 
The defendant's charge for repairs is also to be limited to the time 
since the death of the husband. 

These two exceptions are to be allowed, and the others are dis- 
allowed, and the account is to be corrected accordingly. 

The court having made a decree in conformity with this opinion, 
a motion was now made on the part of the respondent, to vary and 
rectify the minutes of the decree, on the following grounds: 1. 
because the decree supposes that the mortgage to Eaton, which 
was allowed by the master as a just charge upon the estate, was 
to be considered as extinguished ; 2. because no exception was taken 
by the complainant to the allowance of such mortgage by the 
master; but on the contrary, the complainant having excepted to 
the allowance by the master to the respondent of a commission 
for collecting rents, prayed that the residue of the master's report 
might be confirmed. 
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Wilde, J., delivered the opinion of the court. Since an opinion 
was given in this case, the defendant has moved the court to 
rectify the minutes of the decree, on the suggestion that no excep- 
tion was taken to the report of the master, in which the mortgage 
to William Eaton is stated as a subsisting and valid mortgage. 

We were somewhat surprised at this suggestion, because not only 
was there such an exception in the copy furnished to the court, but 
it appears from the plaintiff's bill that she denied, in the outset, 
that this mortgage was a subsisting mortgage, which she was bound 
to redeem; and it hardly can be supposed that her counsel would 
I waive so important an exception. How the fact was, however, does 
not appear, for the counsel do not agree, and we do not think it 
important to inquire further, for if the plaintiff's counsel did omit 
to file the exception to the master^s report in season, we think the 
question as to the discharge of the mortgage, and whether or not 
it could be considered as assigned to the defendant, was open for 
the consideration of the court upon the bill and answer. 

The answer expressly admits all the facts which have any bearing 
upon that question; and although the master was authorized to 
examine and state the facts and circumstances appearing on record 
or otherwise, in relation to the discharge or assignment of the 
mortgages mentioned in the bill, yet he was not empowered to 
decide upon those facts, except incidentally by stating an account 
of the sum due on the mortgages, with an account of the rents and 
profits and the repairs, &c. The reference was made out of the 
ordinary course and before the answer was filed, for the purpose 
of expediting the final decision of the cause ; but it was not intended 
to authorize the master to decide the question whether the first 
mortgage was discharged or not, but to report facts. This then, 
we think, was an open question, and was, as it still seems to us, 
rightly decided. We have, however, examined the cases cited by the 
defendant, but do not find that they impugn, in any respect, our 
former decision, excepting perhaps the case of PopJcin v. Bumstcad , 
8 Mass. R. 4 91; and that is distinguis hed from this, in an imp or- 
ta nt particular. The defendant in that case had purchased of the 
administrator of the mortgager, and thereby acquired the same 
rights which the administrator would have had if he had paid off 
the mortgage for the benefit of the heirs. The mortgage was paid 
off after the death of the mortgager, when the widow's right of 
dower had become perfect, and it might ther efore be supposed 
that she was not entitled to dower with o ut contributing her shar e 
of the red emption money, and that the case came within the 
principle laid down in Oihson v. Crehore, that where several are 
interested in an equity of redemption and one only is willing to 
redeem, he must pay the whole mortgage debt; and in such case 
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he is, in a court of equity, considered as assignee of the mortgage 
and as standing, after such redemption, in the place of the mort- 
gagee in relation to the other owners of the equity. 

Unless the case of Popkin v. Bumsiead can be supported on some 
such distinction, it is difficult to perceive any legal or equitable 
ground on which it can stand. It is difficult also to say how that 
case could be decided on rules of equity, it being an action at law ; 
but unless the principl e, Qi_CQl itribution does apply, ^he o^ pppma 
opposed to the whole current of the authorities. 

In the present case, the plaintiff clearly was not bound to con- 
tribute to the redemption of the first mortgage when it was paid 
off and discharged. That was done during the life of the husband, 
and clearly the wife then was not bound to contribute, and the 
husband was not bound to repay the mortgage debt, unless he saw 
fit to redeem the equity. The defendant therefore redeemed in his 
own right. He bought the equity subject to these mortgages, and 
there seems to be nothing inequitable in holding him bound to 
redeem them. 

In the case of Swaine v. Ferine, 5 Johns. Ch. B. 482, it is decided 
by Chancellor Kent that, if the heirs pay a mortgage, the wife shall 
contribute as to the amount paid by the heirs, but that, as far as the 



husband had reduced the mortgage in his lifetime, that was doubt- 
less so far a reduction for the benefit of the wife as well as himse lf. 
The same rule will hold where payment is m ade by th e assignee 
the husband during his lifetime ; and this is decisive m the presenF 
case. 



Motion to vary the minutes overruled.^ y , 

VAN DYNE V. TH A YEE. ^^^-^^^^ /^ fjfyjf i^ 
Supreme Court of Judicature of New York, 1838. "X^ <^r>t>p^ a^ 



(19 Yfend. 162.) 



The plaintiff claimed to recover dower 

*See fifnoto v. Stevens, 16 Mass. 278*^(1818) 
(Mass.) 188*7 1867) ; Carter v. Ooodin, 3 Oh. St. 75''(1853), and compare 



This was an action of ejectment for dower , tried at the Yates ^, '"^SCp-u- clfLi 
circuit in November, 1836, before the Hon. Daniel Moseley, one j» /ix^^^^^fx/ 
of the circuit judges.* ^M^ ^ 

m the premises m ques * yZ/J 

, , , , , . , _ -. St. 75 (1853), and compare T^ _, 

Broton v. Lapham, 3 Cush. (Mass.) 55Ml849). JU^^^^^ t^ 

' Only so much of the case and opinion as have to do with the question of ^^ ^^ T3ul 
dower are here Riven. -uO^ (f- JCC, 4xe*I^t.^^ V<^ 
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tion, as the widow of Dennis Van Dyne, with whom she in ter- 
mar ried in 18^4. On the 15th Decen abery* 1818, the premises in 
whictTdower was claimed were conveyed To her husband b y one 
Morris Seely; her husband took possession and remained in until 
1829, when he quit, leaving a person in possession as his tenant; 
her husband died in 1832. The defence set up was that Van Dyne, 
on taking his deed^ executed a mortyg ge of the premises in question 
to one George D. Stewart, as part consideration of the purchase, 
conditioned for the payment of $2,512 in instalments, the last 
instalment falling due in June, 1824; that the possession of the 
premises had been surrendered by the mortgagor in his lifetime to 
the heirs of George D. Stewart, and that the present defendant 
held under them. . . . The (question of fact principally controverted 



was in relation to a release of the equity of redemption alleged 
by the plaintiff to have been executed py her husband to the heirs' 
of Stewart in consideration of a discharge from the mortgage debtj 






whereby she contended that the mortgage was extinguished, tha t 
the heirs of Stewart were in possession as purchasers and not un3er j 
the inortgage, and that consequently she was dowable. On the other 
hand, it was strenuously insisted by the heirs of Stewart that such / 
release had not been executed. The court, as will be seen in the 
opinion pronounced in this cas^, assume that such release was 
executed by the husband of the plaintiff. The judge charged the 
jury that it was immaterial whether the heirs of Stewart entered 
imder a deed or not, if they entered claiming under the subsisting 
lien of the mortgage ; and instructed them that if they were satisfied 
that the alleged mortgage had been executed by Van Dyne, that 
the same had become forfeited, that the defendant was in possession 
under Stewart's heirs, and that the defendant was entitled to a 
verdict. The plaintiff excepted to the charge. The jury found for 
the defendant, and the plaintiff now moved for a new trial on 
a case made. 

J. A, Spencer for the plaintiff. 

H, Welles for the defendants. 

By the Court : Cowen, J. . . . The remaining question respects 
the charge of the judge that though Stewart's heirs may have entered 
under a deed, yet if they also claimed under the mortgage, they are 
protected against this claim of dower in the husband's equity of . 
redemption. If a deed or lease of the husband's equity of redemp- V^AA-^v.o^ 
tion to the mortgagee or his heirs have the effect to destroy all 
claim under the former and paramount fee arising upon the con- 
veyance by mortgage, there can be no doubt that such mortgagee 
or his heirs would be estopped, like any other grantee of the 
husband, to deny the widow's right of dower. It is equally clear, 
on the other hand, that where one comes in, either as morigagee or 
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under a foreclosurey he can hold against the widow; in the former 
case qualifiedly, in the latter absolutely {Van Duyne v. Thayre, 
14 Wendell, 233). The case presented by this defence is that of 
a deed and an entry under it, accompanied with the declaration 
of an intention still to cling to the mortgage as a protection against 
liens which might by priority of time overreach the deed. The 
power and right to accept a deed and enter thus qualifiedly would 
be perfectly clear in equity {James v. Morey, 2 Cowen, 246, 285, 
287, 300, 303, 4, and the cases there cited, with several cases which 
will be hereafter noticed) . See also Freeman v. Paul, 3 Greenl. 260. 
But we are sitting in a court of law, and are put to inquire how 
far we can sanction the defence in this place. 

That the widow is dowable of an equity of redemption is agreedf/ 
perhaps in all the States of the Union (4 Kent's Comm. 44, 3d edJj 
and the cases and statutes there cited ; Walker v. Oriswold, 6 Pick.^ ^ 
416). When that is to be treated strictly as an equitable estate, her I [ 
proper remedy is in a court of chancery. See 4 Kent's Comm. 44, 
3d ed., and the cases there cited. But she also has a remedy at law 
\ in all those cases where this estate can be properly considered as 
legal. When it is so, and to what extent and under what restric- 
tions the legal remedy is applicable, it becomes proper to inquire. 

There can be no doubt that a conveyance in any form of the 
husband's equity of redemption, though it arose upon a mortgage 
given by him before coverture, would be altogether ineffectual as 
a bar of dower, when set up by his mere assignee against his widow. 
As between the widow and assignee, the equity of redemption would 
be looked upon as a legal estate. Being disconnected with the title 
of the mortgagee, he shall never, in answer to a claim of dower, be 
allowed to set up the mortgage as an outstanding title. As a 
defendant claiming under the husband by a conveyance subsequent 
to the coverture, he stands absolutely estopped to deny the para- 
mount right of the widow. In short, the mortgage is, for all 
purposes of defence, to him a nonentity (Harrison v. Eldridge, 
2 Halst. 392; Snow v. Stevens, 15 Mass. E. 278; Barker v. Parker, 
17 id. 564). All this was held, too, in Hitchcock v. Harrington, 
6 Johns. E. 290, and Collins v. Torry, 7 id. 278, and to all this 
there can obviously be no objection. Both those cases and all the 
cases at law agree, however, in the qualification that, as against 
the mortgagee, the husband is not so seised that his widow can 
claim dower ; and they introduce, I think, even a farther qualifica- 
tion, that if the mortgagee shall have entered for condition broken 
or foreclosed, the seisin is destroyed and the husband's assignee 
could then defend himself on the ground of an outstanding title. 1 
Chancellor Kent says (4 Kent's Comm. 45, 3d ed.), "As against 
the title under the mortgage the widow has no right of dower, and 
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the equity of redemption is entirely subordinate to that title." 
Accordingly when this cause was here before, the deed from Van I 
Dyne to Stewart's heirs being out of question, the court, after/ 
holding that Van Dyne's admissions, though made during cover- 
ture, were receivable against his widow as secondary evidence of 
the mortgage, put the defence on the simple and consistent ground 
that the mortgagee's heirs having entered under the mortgage and 
the defendant claiming under them, his title was clearly the better I 
one. Indeed, all seisin in the mortgagor was thus utterly subverted. I 
Under these directions the cause went down to a second trial. 

On the second trial, which is now under review, after the mortgage 
was shown, and that it was forfeited, and that the heirs of the 
mortgagee had entered, the plaintiff sought to defeat the effect of 
this evidence by proving in reply that not only was there a mortgage 
unsatisfied to a large amount, but that her husband had besides 
given to Stewart or his heirs an absolute deed in fee to satisfy the 
debt under a mutual arrangement between the parties, and that 
the heirs entered under that deed. To an unsophisticated mind 
such an answer would seem to be a most extraordinary one; yet 
these very heirs seem, from the beginning to the end of this cause, 
to have shrunk from the deed as an instrument of destruction. It 
was kept entirely out of view on the first trial ; and now, after the 
second, they make a point that there was no deed in evidence; 
and the plaintiff insists, with apparent triumph, that by the opera- 
tion of this deed she stands an unincumbered claimant of that 
dower which she could have taken only in a qualified way had the 
mortgage been left to stand alone. All this, too, is claimed as the 
result of Hitchcock v. Harrington, and Collins v. Torry, or more 
particularly of the latter case, when taken in connection with the 
general doctrine of merger as established in James v. Johnson, 
6 Johns. Ch. 423, and recognized in the s. c. by the title of James 
V. Morey, 2 Cowen, 246. It seems to me here has been some mis- 
apprehension, at least, of the decided scope of the authorities. With 
regard to the latter case and its kindred class of decisions, they 
merely hold that at law and generally in equity the union of a legal 
and equitable estate in the same person (like that of the estate of 
mortgagor and mortgagee in this instance) extinguishes, or, as 
the phrase is, merges the equitable in the legal estate (4 Kent's 
Comm. 101, 2, 3d ed. and the cases there cited) . In other words, 
as I understand it, the legal estate becomes absolute. This notion 
was applied exactly in that way by Mr. Justice Story in Dexter v. 
Harris, 2 Mason, 631, 539. " At law," says he, '^ by the mortgage 
a conditional estate in fee simple passed to the mortgagee; and the 
only operation of the conveyance of Aldrich (of the mortgagor's 
title to the mortgagee) would be to extinguish the equity of redemp- 
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tion, and thus remove the condition. If that conveyance was good^i 
it had the effect, not to enlarge the estate^ but to extinguish a right.! 
It was not the drowning of a lesser in a greater estate, for the estatel 
was already a fee simple ; but it was an extinguishment of a condi-| 
tion or equity." The same was held in Carll v. Buttman, 7 Greenl. 
102. Such an effect, I should apprehend, would do very little | 
injury to Stewart's mortgage here. It does not necessarily even ' 
extinguish the debt {Spencer v. Harford's Ex'rs, 4 Wendell, 
381). The upshot is that the mortgagor released all his right 
in the equity of redemption, and the heirs enter under an abso- 
lute instead of a qualified title. The dispute is about words. All 
this is called a merger; of what? of the legal estate? Who ever 
heard of a legal estate being merged in an equitable? The legal 
estate is always too strong for that. No one will say that both 
estates are merged. It would be still more extraordinary that one 
holding in himself all legal and all equitable right should be upset 
by the very perfection of his title ; and yet it is said that was held 
in Collins v. Torry, - In that case the demandant's husband con- 
veyed the equity of redemption to Parsons, who conveyed to 
Winston, who conveyed to the defendant with warranty. Winston's 
administratrix purchased and took an assignment of the mortgage ; 
and the court do say that such an union worked an extinguishment 
of the mortgage. Had Winston himself, who held the fee, taken 
the assignment, it would certainly, within all the cases, have extin- 
guished the equity of redemption and carried the title to him. In 
that sense the mortgage would have been extinguished, as the court 
say, because the fee would have become absolute. That very point 
was held in Oibson v. Crehore, 3 Pick. 475; 6 id. 146, s. c. and 
8. P. There, under an order of court, the husband's administrators 
conveyed his equity of redemption to the defendant, who purchased 
and took an assignment from the mortgagee, and then the widow 
came for her dower absolutely, as in Collins v. Torry, All our 
cases of dower and merger were cited in her support. The court 
repudiated her claim at law. Parker, Ch. J., said, in 3 Pick. 480, 
481, if she were right in her claim the defendant would be a great 
sufferer, and the widow would gain an unjust advantage. He adds : . 
" Several cases have been cited to show that widows are entitled ] 
to dower in the equity of redemption of mortgaged estates; and | 
without doubt they are against all but the mortgagee and those 
claiming under him, and they may enforce their claims at law. 
So, also, if the mortgage is discharged by the husband in his life- 
time, or by his executors or administrators out of the proceeds of 
his estate, the right of the widow, which had been suspended, 
revives, and she may proceed to recover her dower, just as if there 
had been no mortgage. But against the mortgagee or his assignee. 
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her right is only in equity, and it is only by a bill in equity, and 
by paying her due proportion of the debt, that she can avail herself 
of her right,''' &c. The chief justice mentions a still stronger and 
more decisive case from 8 Mass. B. 491, Popkin v. Bumstead, which 
I will also state in his words : " The assignee of the mortgagor paid 
the debt to the mortgagee, and the latter entered a discharge of the 
mortgage on record ; but the widow was held not entitled at law to ^^^^^.^-/.^ 
her dower, because it would be to defeat the very purpose of the /y<V^^Vt 
payment by the assignee, which was to give assurance to his own\/5r ^^ ^* ' 
title." In Coates v. Cheever, 1 Cowen, 475, the case of Collins v. 
Torry is recognized as holding that a purchase of the equity of 
redemption and entry into possession, followed by an assignment 
from the mortgagee to the purchaser, shall extinguish the mortgage 
and entitle the widow to dower ; and the court followed the doctrine 
to that extent without going back to look at the nature of the extin- 
guishment. The case there adjudged is not like the one now before 
us, but it certainly shows Collins v. Torry as well as itself to be 
in conflict with the cases decided by the Supreme Court of Massa- 
chusetts, which appear to me to contain the true doctrine. The 
more Collins v. Torry, on which Coates v. Cheever was founded, 
shall be considered, the more, I venture to say, it will be found to 
have been without full consideration. In truth, there is no merger 
or extinguishment presented by that case, in any sense of the term. 
The legal and equitable estates never were united in the same 
person, unless we should hold that land descends to the personal 
representative. Winston, an assignee of the husband, having con- 
veyed the equity of redemption with warranty to the defendant, 
died, and his administratrix, not his heir, purchased and took an 
assignment from the executors of Fonda, the mortgagee. I admit 
this was probably done to save her husband's estate from liability 
on the warranty to the defendant. It is strange that an act thus 
done in good faith and with intention to save the estate should 
have been made the very ground of a recovery against her deceased 
husband's grantee. If there be anything in the cases when they 
say that the equitable sinks into the legal estate, and the latter 
thereby becomes strengthened or becomes absolute, then all the 
cases which have ever been adjudged concur in principle to one 
end : they all concede that, as against the mortgagee or his assignee, 
or any one claiming under him, there can be no dower in an equity 
of redemption (4 Kent's Comm. 45, 3d ed. and the cases there 
cited). What is the estate of the husband at law as against the 
mortgagee, even while in actual possession under this equity of 
redemption ? At most he is a tenant at will, and after he shall have 
parted with all that right by assigning his equity to the very mort- 
gagee, it sounds most extravagant to say that such an act shall add 
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to his estate. Such is the consequence, if we allow the plaintiff's 
argiunent ; for the widow claims out of that estate. If the husband 
had done his worst, the heirs of Stewart, by entering as mortgagees, 
could hold in despite of the plaintiff. By doing better, conveying 
all his interest and turning the mortgage to the heirs into an abso- 
lute fee, it is insisted that the fee thus created runs back into 
himself and creates a seisin whereof his widow is dowable. To my 
mind this is a new mode of conveyance, where a man in doing all 
he can to convey his estate becomes himself the grante^. I am sure 
that in parity of reasoning his heirs might have ejectment; but 
there is no pretence for such a consequence. If it does not add to, 
it certainly does not diminish the estate of the heirs {Stoppelbien 
V. Shulte, 1 Hill's Cas. on Ap. 200). 

But the principles, so well supported by reason and authority, 
have been directly applied by this court to a case which cannot be 
distinguished from the case at bar. In Jackson, ex dem. Bruyn, v. 
Dewitt, 6 Cowen, 316, it was held that the husband may release 
the equity of redemption to the mortgagee or his assignee, and thus 
extinguish the wife's dower. This court held, in the spirit of all 
the cases, that, so far from reacting for the benefit of the widow, 
such a release to the assignee of the mortgagee who held the legal 
estate, did, to be sure, extinguish the mortgage, but it made the 
legal estate absolute. It is true the case is slightly distinguishable 1 
in its details. The husband had purchased and given back the 
mortgage to secure the purchase money before coverture, and the 
court say, on the authority of Stow v. Tifft, 15 Johns. B. 458, that 
he was seized but for an instant. The simple amount of the case 
is, however, precisely like all others which are raised against the 
mortgage. The husband was disseised. How? By a conveyance 
of the legal estate to the mortgagee. What possible difference 
whether he was seised and disseised the same dav, or seised one 
day and disseised ten years after, if both seisin and disseisin were 
before coverture? None at all, and so it was held in Biri v. 
Gardner, 10 Mass. E. 364. I repeat again, on all the authorities, 
that, as against the mortgagee, there is no seisin. Entry or fore- 
closure is a bar, and the two cases last cited hold that a release of 
the equity of redemption by the husband is equivalent to a fore- 
closure. Strange he should not be allowed to do thus voluntarily 
what a court of chancery would decree. My deduction from this 
and other cases I state in the words of Chancellor Kent, 4 Comm. 
45, 3d ed. : "The wife's dower in an equity of redemption only 
applies in case of redemption of the incumbrance by the husband 
or his representatives; and not when the equity of redemption is 
released to the mortgagee or conveyed." And see Bolton v. Ballard, 
13 Mass. E. 227, and Reed v. Morrison, 12 Serg. & Eawle, 18. 
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Bemember^ we are speaking in a court of law, to which we pro- I 
fessed in the outset to limit our inquiries. If there be a remedy for • 
dower against the mortgagee in any case, or those claiming under 
him, it is extremely proper that the widow should be confined to 
a court of equity; and that distinction has recently been held in 
the case of Smith v. Eustis, 7 Greenl. 41, 43, upon a consideration 
of many authorities ; again in Carll v. Buttman, id. 102. And in 
Gibson v. Crehore the plaintiff, failing at law (3 Pick. 475) was, ^ 
afterwards relieved in equity (5 id, 146). That a case of this kind' ^ ^ 
may often be open to very complicated equities and altogether unfit i•^'i^ 
for a court of law, is plain enough on the least reflection ; and it i» 
strikingly illustrated by the last cited case. See also Eaton v. 
Simonds, 14 Pick. 98. 

It follows that in any view the charge of the circuit judge was. 
altogether unobjectionable on the part of the plaintiff. I entertain 
no doubt that he would have been right in putting the matter to 
the jury without regard to the entry being under the mortgage. 
The case is all which it was when here before. Mr. Justice Nelson 
then said : *' I have no doubt it was competent for the heirs to set 
up' their possession as representing the legal estate in the mortgaged 
premises.^' I add, such a right in the heirs is made stronger — it is. 
not necessary to say precisely how much stronger — ^by the deed 
which the plaintiff now insists upon. 

^iw* r M \ A . A new trial must be denied. ^ ^ j * / . 

OfCAi^ls^ . '^ EVERSON V. McMULLEK . , . J-44- Y -^ ^A' 

UAiAM^tJ- Lo^ to dipt- ty^ 7. /v>^^ ^^ ^^^f^j ^i f^ ^ 
/CouEf OF Appeals ih Nfiw YoRlt,aj89.%- (U^h^^JLj^' C'f<4. /iVC 

(113 N^, 293.) ^ Vb ^^ tJ^J^^i '^^ 

Appeal from judgment of the General Term 4f the ffapremcKg^ Jir»^%x JL f ^^I 
Court in the third judicial department, entered upon an order ^j kiul^ 

made September 13, 1887, which affirmed a final judgment in favofT^ g § 

of plaintiff, entered upon a decision of the court confirming the ^^x^x'^^k 




report of a referee, and also modified and affirmed, as modified, an <gU/^>^ / ' y/ 
interlocutory judgment. \f-^S^^1^ ^ • ^^ 

Thi s ^ action was brought bv plftintiff^ as the widow of Morgan Ju^ U^ty. (y^ 



EversonTlo recover d9wer in (pertain premises. ai«^ <U<^ oJii 



On the trial the court held that plaintiff's dower interest should ^fyi ^^U)) ^oJlou 
be charged with its just proportion of a mortgage in which she JmL'^ ^ A^^' 
joined with her husband, which is set forth in the opinion, and kft7Jh trk/W^ 

^JiUk-^ Q^^Ujl^^^^^ Hied- oi4 ciZty. uut^ 
y J^ SuL^^^JU <^Ou^ U. ^t^-fo^ -t^JT A-4--/ (n^l^. /2X:^ CUcy 
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an interlocutory judgment was entered accordingly, referring it 
to a referee to admeasure the dower. The (Jeneral Term, on appeal | 
from the interlocutory judgment, modified it, adjudging that the j 
mortgage was not to be considered in the admeasurement. 

The material facts are stated in the opinion. 

Finch, J. We are required to settle on this appeal the disagree- 
ment between the trial court at the first hearing and the General 
Term, and determine which decision was correct. 

The property in question was owned originally by Morgan 
Everson, who mortgaged it to the fiondout Savings Bank for 
$12,000 ; his wife, who is the present plaintiff, joining with him in 
the mortgage to cover her inchoate right of dower. Everson died 
spon thereafter, and his executor sold the equitv of re dem ption at 



public auction for one dollar. The case does not disclose the 
authority upon which he acted, but nobody disputes it, and the 
action was tried upon the assumption that a valid title existed in 
the purchaser. That purchaser was Coykendall, who assigned his 
bid to Preston, to whom the executor's deed was made. Preston 
took title before August, 1877, and thereupon gave a new mortgage 
to the savings bank upon the property for $2,000 to further secure 
an accumulation of interest upon the original mortgage. It appears 
that Preston gave a bond accompanying the mortgage, and so 
became personally liable for a possible deficiency, and the bank 
gained that additional security for its unpaid interest; but while 
it is said generally that the mortgage was given to pay the interest, 
it is not shown that the mortgagee accepted the new securities as 
a payment pro tanto upon the original incumbrance by any indorse- 
ment or equivalent action, or held them in any other way than as 
collateral to the original debt. In August, 1877, Preston and his 
wife conveyed to Crosby by a quit-claim deed, but containing a 
provision by which the latter assumed and agreed to pay the $2,000 
mortgage given by Preston to the bank, as a part of the considera- 
tion for the purchase. The consideration named in the deed was 
$221. Preston did not on his purchase assume or become liable! 
to pay any part of the original mortgage, but took title merely j 
subject to its lien. When he gave his $2,000 bond and mortgage 
it was in aid of his own title, and not in pursuance of any duty due 
to the representatives of the mortgagor. Probably his obligation was 
merely collateral to the primary lien, and so both he and his land 
became sureties for the unpaid interest; but if not, and the new 
mortgage was a payment of so much of the old debt, it was entirely 
voluntary, and he, and Crosby who took his place, stood in the 
attitude of sureties after paying the unpaid interest, entitling them 
to subrogation as against the land. Crosby thereafter conveyed 
a portion of the property to McMullen by a warranty deed, free 
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and clear of all incumbrance. He was enabled to do this by an 
arrangement at the time, to which his grantee and the bank were 
parties. The substantial point of that arrangement was a distribu- 
tion of the original mortgage in agreed proportions between the 
two parcels into which, by McMuUen^s purchase, the land was to 
be divided. To effect this separation and severance of the lien,| 
McMuUen gave the bank a mortgage on his parcel for $5,500 as 
a substitute for $4,000 of the principal of the original mortgage, 
and of the unpaid interest collaterally secured by the bond and 
mortgage of Preston, $500 of the interest having been paid in cash 
by Crosby. The bank on its part formally released McMullen'sl 
parcel from the lien of its original mortgage, indorsing thereon/ 
a payment of $4,000, and cancelled and discharged the $2,000 
mortgage of Preston, and Crosby was thus enabled to make his 
conveyance free from incumbrance. 

On this state of facts the widow demanded dower in McMullen's 



parcel . The Special Term, on the first trial, held that she was 
bound to allow as against her dower a just proportion of the original 
mortgage and its interest, and sent the case to a referee to ascertain 
that just proportion, with a direction that the McMullen mortgage 
should be recognized and allowed in ascertaining the amount of 
such indebtedness. The General Term, on the contrary, were of 
opinion that the widow was not bound to contribute, and should 
have dower in the whole parcel without allowance or diminution; 
and it is that controversy which awaits our judgment. It is not' 
doubtful on which side the equity exists. The widow subordinated 
her dower to the payment of the husband's debt. Whoever, in the 
room of a foreclosure by the mortgagee, pays that debt to him 
when under no personal liability for its discharge, is entitled in 
equity to the protection of the mortgagee's right as against the 
dower which it covered and charged. The purchaser from the 
husband acquired only the equity of redemption. While, techni- 
cally, he took the fee, in truth he took it subject to the interest of 
the mortgagee carved out of it by the mortgage as a lien. Payment 
to the mortgagee in an equitable sense, is a purchase of that interest 
from him, and in equity the owner of the fee holds it under the 
mortgagee as to that interest, and under the husband only as to the 
equity of redemption. That is an answer to the doctrine invoked 
by the respondent that a release of dower is available only to one 
who claims under the very title which was created by the convey- 
ance with which the release is joined (Malloney v. Horan, 49 N". Y. 
118). That would be a good answer to the appellant's claim in 
a court of law, possibly, but does not govern his case in eqidty, since 
there the truth of his holding, outside of the legal form, is under 
the mortgage to the extent of the mortgage debt. For his payment 
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of that debt is not a duty which he owes to the husband's estate or 
to any one, but a transaction in his own interest, the exact and 
obvious purpose of which is to add the right of the mortgagee to 
the right bought of the husband. The widow is left where her own 
voluntary act placed her. By joining in the mortgage she postponed 
.her dower to the equity of redemption. She has that right still, and 
11 seeks to enlarge it because of a payment made not by her husband, 
or in performance of a duty due to him or those representing him, 
but by one acting wholly in his own interest and seeking to add to 
that as acquired from the husband the further right held by the 
mortgagee. The purchaser in the present case took his land charged 
as surety for the husband's debt. While he, personally, was not 
bound to pay it, his land was held, and paying the debt of husband 
and wife, as represented by the mortgage, he had a right, as against 
them, to b^ subrogated to the position of the mortgagee and to standj 
in equity as the purchaser and holder of his security. 

Thus far I have assumed that the giving of the new mortgage 
operated as a payment, pro ianto, of that held by the bank. That 
is a needless concession, because the finding in this case rebuts 
any intention of payment, and establishes that a severance of the 
original lien was all that was contemplated by the parties, and the 
giving of the new mortgage was meant, in its practi(?al effect, to 
serve as a transfer of so much of the original lien to the severed 
parcel. Equity may look through the form of the transaction to 
ascertain its substance, and so looking cannot fail to see that the 
^ new mortgage is so much of the old one in a changed form, but 
secures the old debt as did its predecessors. The finding is justified 
by the facts, and upon that basis the dower remains subject to the 
proportionate part of the original lien. 

I think these views are fully sustained by the authorities. In 
Swaine v. Perrinc, 5 Johns. Ch. 491, the mortgage given by the 
husband and wife was outstanding at his death; the equity of 
redemption passed to the heir who redeemed the land by paying 
the mortgage, and the widow who claimed dower was required to 
contribute her ratable proportion of the redemption money. In 
Popkin V. Bumstead, 8 Mass. 491, the husband and wife joined 
in a mortgage to one Capen, and after the death of the husband 
his administrator, under the order of the probate court, sold the 
equity of redemption to Wheelock, who conveyed it to Bumstead. 
The latter paid off the mortgage and it was discharged of record. 
The widow thereupon demanded her dower, but the court held 
she was barred. This case, which is very like the one at bar, was 
cited in Van Dyne v. Thayre, 19 Wend. 171, with apparent approval. 
Judge Cowen reviews many of the cases and holds that Collins v. 
Tarry, 7 Johns. 278, and Coates v. Cheever,^! Cow. 475, were 
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decided without full consideration. Near the close of his opinion 
he says : " My deduction from this and other cases^ I state in the 
words of Chancellor Kent (4 Comm. 45, 3d ed.), the wife's dower 
in the equity of redemption only applies in case of redemption of 
the incumbrance by the husband or his representatives, ajid not 
when the equity of redemption is released to the mortgagee or 
conveyed." I am not aware that the authority of that case has been 
overthrown. 

The cases cited in behalf of the widow confirm rather than ques- 
tion the views we have expressed. In Bartlett v. Musliner, 28 Hun, 
235, the purchaser had assumed and agreed to pay the mortgage 
debt as a condition of his purchase, and, having come under that 

»■ obligation, might be deemed to have paid in behalf of the husband 
or his estate. The distinction is referred to in Jones on Mortgages, 
vol. 1, § 866, where it is said that, if the mortgage " be redeemed 

/ by the heir or purchaser, or by any one interested in the estate who 
is not bound to pay the debt, to avail herself of this right she must 
contribute her proportion of the charge according to the value of 

\ her interest." In Runyan v. Stewart, 12 Barb. 537, the action was 
at law, and, while a majority of the court sustained the claim of 
dower, it was explicitly said that the result would be different 
in equity. In that case Runyan and his wife gave a mortgage, and 
thereafter the husband gave a conveyance to Baker, who assumed 
the payment of the mortgage. The court question the case of 
Popkin V. Bumstead (supra), but add that, in equity. Baker might 
be subrogated and have a decree for contribution. No reference 
was made to the assumption of the mortgage by Baker. In Jackson 
V. Dewitt, 6 Cow. 316, there was a release to the mortgagee and 
dower was denied. In Wedge v. Moore, 6 Cush. 8, the whole .argu- 
ment is founded upon an assumption of the mortgage debt by the 
purchaser, which is argued out from the facts. In Piatt v. Brick, 
35 Hun, 127, the action was by the purchaser of the equity of 
redemption, who was not bound to pay the mortgage debt, to compel 
the mortgagee to assign his mortgage for the protection of the 
purchaser's title against dower, its amount having been tendered. 
The court held that the assignment could be compelled ; that there 
was a right of subrogation; that the assignment would not work 
a merger, and the mortgage could be interposed against the claim 
of dower. Of course, the technical or formal assignment is material 
only as showing a transfer rather than a payment, and where no 
payment was intended or made, but the mortgage debt subsisted 
in the new mortgage given, the result must be the same. 

On the whole, I am satisfied that where the purchaser of the 
equity of redemption is not bound to pay the mortgage debt, but 
does, in fact, pay it in aid of his own title and estate, whereby it is 
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discharged^ the claim of dower is subject to a just contribution. 
And the case is stronger where^ as here, the technical payment 
consists in the substitution of a new mortgage intended to operate, 
as and take the place of so much of the old one. The debt to which 
the dower was subordinated is changed in form, but, in fact/ 
remains, and the discharged security may be revived when equity 
so requires (Oans v. Thieme, 93 N. Y. 225). 

The judgment of the General Term and of the Special Term 
should be reversed and a new trial granted, costs to abide event. 

All concur. 

Judgment reversed. 



New York Beal Prop. Law, § 172. Where a person seized of 
an estate of inheritance in lands executes a mortgage thereof, before 
marriage, his widow is, nevertheless, entitled to dower of the lands 
mortgaged, as against every person except the mortgagee and those 
claiming under him.* 

§ 173. Where a husband purchases lands during the marriage, 
and at the same time mortgages his estate in those lands to secure 
the payment of the purchase-money, his widow is not entitled to 
dower of those lands, as against the mortgagee or those claiming 
under him, although she did not unite in the moirtgage. She is 
entitled to her dower as against every other person.' 

§ 175. A widow shall not be endowed of the lands conveyed 
to her husband by way of mortgage, unless he acquires an absolute 
estate therein, during the marriage.' 

* Similar provieionB are contained in the etatute law of other States. 
Maine, Rev. Stat. (1883), c. 103, 8 12; Mass. Pub. Stat. (1882), c. 124, 8 5; 
Verm. Stat. (1894), 8 2529; IH. Ann. Stat. (1896), c. 41, 8 3; Mich. Stat. 
(1882), 8 5735; Wis. Ann. Stat. (188^), 8 2162. And see Ind. Ann. Stat. 
(1894), 8 2652. 

*Ind. Ann. Stat. (1894), 8 2656; 111. Ann. Stat. (1896), c. 41, 8 4; 
Mich. Stat. (1882), 8 5736; Wis. Ann. SUt (1889), 8 2163, accord. 

•m. Ann. Stat. (1896), c. 41, 8 6. 
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CHAPTEB I. {Continued). 

Section IV. Fixtures. yUf ^^df 

WALMSLEY v. MILNE, f ^ ^ 

CouKT OP Common Pleas, 1859. /Ujj 
(7 G. B. [N. s.] 115.) 



Crowdeb, J., now delivered the judgment of the court : 
This was an a ction by the assignees of a bankrupt, to recover 
from the defendant certain articles alleged to be part of the ban£ 
rupt's estate. It was tried before mv Brother fevles at the last 
Spring Assizes at Liverpool, when a verdict was found for the 
plaintiff, with liberty to move to enter a verdict for the defendant. 
The facts were these: M oore, the hanj^rup t^ being the owner of 
a vacant plot of ground, in 1853 mortgaged it in fee to one Oswald^ 




who^ in August, 1858, s old to the defendant the mortgaged premis es. 
Moore became bankrupt in September, 1858. Subsequently to the 
mortgage, and before the sale in 1858, Moore , who had always con- 
tinued in possession, er ected various buildings upon the plot of 
ground, and set up all'tlie articles sought to be recover ed in this 
action. They consisied oi a ste am-enpine and boile r used for the 
purpose of sup plying with sea-water the baths which had been 
erected on the premises; also a hay-cutter and malt-mill or corn- 
c rusher, and gri nding-stone s, all (except the grinding-stones) being 
scre wed with bolts and nuts, or otherwise firmly affixed to the severa l 
b uildings to which they were attached, but still i n sucham anner 
a s to be removable without damage to the buildings or to the thing s 
th emselves. The upper mill-stone lay in the usual way upon the 
lower grinding-stone. All these fi xtures were put up for the pu r- 
p oses of trade . 

The rule was argued before my Brother Willes and Byles and 
myself ; and in the course of the argument a great many cases were 
cited, which we desired time to consider before delivering our judg- 
ment. 

On the part of the plaintiffs it was contended, first, that the 
articles in question were not fixtures at all, because not permanently 
attached to the freehold, but simply movable chattels, which there- 
fore passed to the assignees of the bankrupt;^ or, secondly, that, if 

* This portion of the opinion is omitted. 






-e 



378 



COMMON LAW RELATIONS. 



[GHAF. L* 



fixtures, they were trade fixtures, and therefore removable by the 
bankrupt, and so would pass to his assignees. 

But, secondly, it was contended on the part of the plaintiffs that, 
assuming the articles in question to have been so afiixed as not to be 
removable according to the general rule of law, yet that, as they 
were trade fixtures, they might be removed, and so would pass to 
the bankrupt's assignees. 

The whole of the plaintiffs' argument upon this head was founded 
upon the well-established exception to the general rule, that, where 
a tenant puts up fixtures for the purpose of trade during his term, 
he may before its expiration, without the consent of his landlord, 
disunite them from the freehold. T he defendant's counsel were ^ 
qui te ready to admit the validity of the numerous authorities sup - 
porti ng that proposition, and to concede to the plaintiffs, that^ if the 
baSE rupt had been tenant to the mortgagee for a term, and th e| 
bankruptcy had happened before its expiration, the fixtures in 
question were such as would have passed to th e assign ees . But they 
"denied that any sucTi tenancy existed in the present cas e. And i\n& 
lea ds us to the consideration of the peculiar relationship existing 
petween a mort gagor in possession and the mortgagee, which it is| 
really difficult to express in any other legal terms. A mortgagor' 
in possession has been called sometimes a tenant at will to the 
mortgagee, or a tenant at sufferance, or like a tenant at will : but he 
has never been designated as tenant for any term. Lord Ellen- 
borough, in Thunder d. Weaver v. Belcher, 3 East, 449, called him 
a tenant at sufferance; and Lord Tenterden, in Doe d. Robey v. 
Maisey, 8 B. & C. 767 (E. C. L. R. vol. 15), 3 M. & R. 107, said— 
" The mortgagor is not in the situation of tenant at all, or, at all 
events, he is not more than tenant at sufferance ; but in a peculiar 
character, and liable to be treated as tenant or as trespasser, at the 
7 -^ A A ^P^^^^ ^^ ^^^ mortgagee. " He is clearly not a tenant at will, because 
* ^vir?c2t?*^^ he may be eje cted without any notice or demand of possession, an3 
lyj^ , a^o <sh^ Jsnot eniitled 16 th^ growing crops. "~"" 

' All the cases, therefore, which show that, where a tenant for 
years has put up trade-fixtures, he may remove them before his 
tenancy expires, have no application to the case at Bar. But two 
cases of mortgagee and mortgagor in possession were cited by the 
plaintiffs' counsel as strongly supporting their clients' title to the 
verdict. One was Trappes v. Barter, 2 C. & M. 177, decided by 
the Court of Exchequer, in which Lord Lyndhurst delivered the 
judgment of the Court ; and the other was Waterfall v. Peningstone, 
6 Ellis & B. 876 (E. C. L. R. vol. 88), in which our present Chief 
Justice, then Mr. Justice Erie, delivered the judgment of the Court 
of Queen's Bench. 

Trappes v. Barter was a decision in favour of the assignees of 
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a bankrupt mort^%or in possession^ upon the ground that the/ 
mortgage did not pass the fixtures in question, and was not intended/ 
by the parties to pass them. The mortgage enumerated various^ 
fixtures, but did not refer to the fixtures in dispute ; and this omis- 
sion, together with other eireumstanees in the ease, induced the 
court to be of opinion that they were intentionally omitted in the 
mortgage deed, and therefore did not pass by it. That case, then, 
" must be regarded as having been decided on its own peculiar 
circumstances," as stated in the note appended to it, and cannot be 
taken as an authority to govern us in the case before us. The other 
case, of Wat erfall v. Peningston e, was also that of a bankrupt mort- 
gagor in possession and a mortgagee, where the question was, 
whether the bill of sale of the fixed machinery, drawn in the shape 
of a mortgage, required registration under the 17 & 18 Vict. c. 36. 
This partly involved the consideration as to whether the fixtures 
were to be deemed goods and chattels within that act, and Ilellawell 
v. Eastwood^ was cited in the argument, and recognised as a valid 
authority by the court. But the species of mortgage was of a peculiar 
description. There had been a prior mortgage of the premises with 
the fixtures then thereon. Afterwards, for a further consideration, 
a mortgage was made of the fixtures which had been subsequently 
annexed, by themselves, and the court was of opinion that they did 
not pass by the prior mortgage ^Tbecause the tenor of the instru- 
ment shows that the parties did not so intend ;" and they held that 
the separate mortgage of these fixtures was within the 17 & 18 Vict, 
c. 36, requiring the deed to be registered; and, for want of such 
registration, they decided that the fixtures passed to the assignees. 
In the present case, however, there do not appear any circumstances jP 
tending to show an intention existing between Moore, the bankrupt, 1 
and his mortgagee, that the fixtures annexed subsequently to the I 
date of the mortgage should not become part of the mortgaged /I 
estate ; and, in the absence of such intention, the current of authori- 1 / 
ties in the bankruptcy court shows that such an annexation otll 
fixtures would enure to the benefit of the mortgagee. » 

In Ex parte Belcher, 4 Deac. & Ch. 703, which was decided in the 
Court of Review in 1835, it was held that fixtures annexed to the 
freehold after the mortgage by the mortgagor in possession, and 
which, as between landlord and tenant, would have been removable 
if put up by the tenant, became part of the freehold, and did not 
pass to the assignees of the bankrupt mortgagor. The Chief Judge 
(afterwards Mr. Justice Erskine) there says, after adverting to 
the relaxation of the general rule of law in favour of trade fixtures 
put up by the tenant, " But that is not the present case. Again, it / 
is said that the property in question did not pass by the mortgage 

^6 Exch. 295. 
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deed. Now^ it always appeared to me that, where the owner of the 
inheritance affixes property to it, it becomes a fixture in the general 
sense of the term, and part of the freehold ; and, if the inheritance 
be afterwards sold or let, it goes with the freehold ; and I confess 
I see no distinction, for this purpose, whether the deed be one of 
absolute conveyance, lease, or mortgage. A mortgage, therefore,, 
made by the owner of the inheritance, will, without naming them, 
pass all the fixtures thereon." And, in another part of his judg- 
ment, he says : ** Again, it is urged that, as to those articles which 
were attached after the execution of the mortgage deed, they could 
not pass to the mortgagee. But there has not been cited any author- 
ity, or even dictum, for such a proposition. I confess I know no( 
case which goes so far as to determine, or even to intimate an 
opinion, that, where a mortgagor in possession alters the premises 
by addition or otherwise, the mortgagee shall not take the benefit I 
of such alteration. I can find no distinction, therefore, substan- » 
tially, between those which were affixed before and those affixed 
after the date of the mortgage deed. In that point of view also, I 
am of opinion that all the fixtures alike passed to the mortgagee.*'^ 
There is also a very elaborate and learned judgment of Mr. Com- 
missioner Holroyd, reported in 2 Mont., D. & De G. 443 (1841), in 
which the whole subject is fully considered, and a similar opinion, 
very clearly expressed. To the same purport are the decisions in 
the Court of Beview, Ex parte Broadwood, 1 Mont., D. & De 6. 631 
(1841) ; Ex parte Price, 2 Mont., D. & De G. 518 (1843) ; Ex parte 
Bentley, 2 Mont., D. & De G. 591 (1842) ; Ex parte Cotton, 2 Mont.,. 
D. & De G. 725 (1842), and Ex parte Tagart, 1 De Gex, 531 
(1847). ... 

We think, therefore, that, when the mortgagor (who was the real 
owner of the inheritance) after the date of the mortgage annexed 
the fixtures in question for a permanent purpose and for the better 
enjoyment of his estate, he thereby made them part of the freehold 
which had been vested by the mortgage deed in the mortgagee ; and 
that, consequently, the plaintiffs, who are assignees of the mort- 
gagor, cannot maintain the present action. 

The verdict, therefore, must be entered for the defendant. 

Rule absolute.^ 

^Winalow v. Merchants* Insurance Co., 4 Met. (Mass.) 306 (1842K Roh- 
erts V, Dauphin Bank, 19 Pa. St. 71 (1852^7 Foot^y, Qooch, 06 N. 0. 265 
( 1887 U MoFadden v. Allen, 134 N. Y. 480 ( 1802 f!aocord. So are the 
generally. But see Clare v. Lambert, 78 Ky. 224 (1879), contra. 
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CLARY V. OWEN. "W^ <v<xl*^ ' A- f^*^*^/ 
SuPBSHE Judicial Codbt of Massaohusetts, loou. . / > 

(15 Gray, 522.) C^^^/^J^^ TwtzL^- 

Action of tort by the assignee in insolvency of Heman D. Burg- ^f^^^^c-^u-^ /^ 
hardt, for the conversion of four water-wheels, with the shafts, f2;^(^ Lf^ 'i 
couplings and other machinery connected with them. At the trial / m yP ^ 
in the superior court the plaintiff introduced evidence of the foUow-^^^^r^^' 
ing facts : liinA ^ ^ ^ 

In 1854 Burghardt contracted with John E. Potter, who then i^ ujla^ ^ 
owned certain real estate in Barrington, to furnish the water-wheels k Jj/ -/j- i/j 
and machinery, and to set them up in wheel-pits to be prepared ^^^ y/__^^- 
by Potter on the premises, for the sum of $3,500, of which $500 was 2^^ f^) /j* 
paid at once, and the balance was to be paid on the completion of IfllUt uU^^ 
the work, in notes secured by a mortgage of the property, or by a 'TT^ OJ.M • 
mechanic's lien. In the latter part of 1854, Burghardt, in pursuance ^*^^7^/ a. 
of this contract, constructed the wheels in question, which were made ^<-^^3r Uh / ^^ 
of cast-iron and placed in pairs upon cast-iron shafts, and set them tuJUUT €^4^ 
up in penstocks and a flume, the frame of which rested on a stone Qrfcct ~^ 
foundation built by Potter in all respects like the foundation of y ffL^j -t^ 
a building. The wheels were intended for the purpose of driving ^^^^^^^ U^ 



a paper-mill on the premises ; they were outside of the paper-mill (xa^^/V^ 
building, but the mill could not be used without them. Ljjl^ t^u^ ojtMj 7 

In January, 1855, before the completion of the wheels and fni-ZyT^ j ^ j 

tures, the mill was destroyed by fire ; Potter failed and abandoned ^y ^^j^*-^-*^^ 
the work ; and Burghardt never fulfilled his contract and never re- 2t~Ju>Cf/Cje^ ^. 
ceived any payment or security, except the $500 paid at the time of g 

making the contract ; never delivered the wheels, except in so far as 
setting them up as above described amounted to a delivery; never 
offered to return the money which he had received, and never called 
on Potter for any payment. When the ponlygnf wns mg^p the prem- 
ises were sub;iect to certain mortgages, which were afterwards 
assigned to the defendants, who had previously had notice that 
Burghardt claimed to own the wheels and machinery, and who, a 
year after the fire, took possession of the premises, which were in the 
condition in which the fire had left them, to foreclose the mortgages, 
and afterwards purchased the equity of redemption. 

Upon this evidence Putnam, J., ruled that, the wheels having 
been placed on the premises after the execution of the mortgages, 
the action could not be maintained. _The plaintiff then offered to f SU^^^/Si hiM^ 
show that^ bv the agreement between Burghardt and Potter, ^^^f j /f£A7/ u* <*«5^. 
wheels were to remain the property of the former until completodj ' 

and pavmcnt for them secured by mortgage; but the judge ruled] 
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thatj even if ^hat were proved, the plaintiff could not maintain his 
action, and directed a Verdict for the defendants, which was re- 
turned, and the plalntig alleged exceptions. 

HoAB, J. It is conceded in the argument of the plaintiflf's counsel^ 
that the mill-wheels, for the value of which this action was brought, 
must be considered, as between mortgagor and mortgagee, fixtures 
belonging to the realty. They were essential to the operation of the 
mill, and were intended, when completed and paid for, to be perma- 
nently attached to the land. If the mortgagor had himself annexed 1 
them to the freehold, there could be no doubt that the mortgagee I 
would hold them under his mortgage, and that they could not be 1 
severed without his consent (Winslow v. Merchants' Ins. Co., 4 Met. I 
306). But it is contended that the mortgagor being in possession, 
and having agreed with Burghardt that the wheels should remain 
the personal property of the builder until they were completed and 
provision made for paying for them, the wheels, having been set up 
under this agreement, could not be claimed and held by the mort- 
:gagee. 

If this position were tenable, it would follow that the mortgagor 
(Could convey to another a right in the mortgaged premises greater 
"than he could exercise himself. But it is well settled that, although 
the mortgagor, for some purposes, and as to all persons except the 
mortgagee, may be regarded as the absolute owner of the land, yet 
the title of the mortgagee is in all respects to be treated as para- 
mount. The mortgagor cannot make a lease which will be valid 
against the mortgagee; and if the mortgagee enter, neither the 
mortgagor nor his lessee will be entitled to emblements (Pow. 
Mortg., c. 7 ; Keech v. Hall, 1 Doug. 21 ; Lane v. King, 8 Wend. 584 ; 
Mayo V. Fletcher, 14 Pick. 525). And we think it is not in the 
power of the mortgagor, by any agreement made with a third person 
after the execution of the mortgage, to give to such person the right 
to hold anything to be attached to the freehold, which as between . 
mortgagor and mortgagee would become a part of the realty. The! 
entry of the mortgagee would entitle him to the full enjoyment of 
the premises, with all the additions and improvements made by the 
mortgagor or by his authority. 

Whether a person putting a building upon land by license of the j 
miortgagor, under such circumstances that it would remain his 
personal property as against the mortgagor, would be allowed in 
equity to maintain a bill to redeem, if the mortgagee should enter, 
is a question involving very different considerations. A tenant 
xmder a lea se ma y redeem, to prot ect his interest ( Rev. Sts., c. 107, 
§ iSTBaconYTliowdoiti, 22 Pic'Er401). 

It has been suggested that the defendants cannot avail themselves 
of their title as mortgagees, because they acquired the title of the 
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mortgagor also, and therefore the mortgages are to be regarded as 
paid or merged. But it has been often decided that the purchaser 
of an equity of redemption may take an assignment of the mortgage, 
and may keep the legal and equitable ti tles distinct^ at his election, 
iv/</^*/v^ / {f jr^Q 1^3 ^j^y interest in so doing, so tha t t hey shall not merge 

' ' ' b y unity of possession . And a release of an equity of redemption 

operates as an extinguishment of the equity of redemption, and not 
as a merger of the estate conveyed by the mortgage (Loud v. Lane, 
8 Met. 517). 

Exceptions overruled.^ 

CRIPPEN V. MORRgQN. i^ . ^ J^^X^ ^^-^T^ • 
SuPRBMB Court of Michigan, 1864. £*-< ccA^c>0-^..£Jt^^ 
(13 Mich. 23.) 

Error to Branch Circuit. 

Trove r for steam engine, etc. The case was tried by the Court, 
who found the facts, and rendered judgment upon the finding for 
the plaintiffs. The facts are sufficiently stated in the opinion of the 
Court. 

Campbell^ J. Defendants in error brought an action of trover 
for the conversion of a steam engine and its appurtenances, which 
they claimed under the following circumstances : Francis A, Hall 
mortgaged certain la nds in Batavia, Branch County, amounting 
to 572 acres, t o one Hiscock , October 22, 1856, for $4,000; and 
this m oney was borrowed under a verbal agreement that Hall 
sh o^d erect a saw-mill on the prem ises! On the s ame day. Hall 
co ntracted with defendants in error to build and put up the 
engine in question, he agreeing to put up a suitable mill-frame 
and engine-house to receive it, and up on its acceptance to execu te 
b ack a chattel mortiZfage on the engine, and a mortgage upon th e 
land, which was al ready subject to the Jliscock mor tgage. It was 
expressly agreed that tne en^ne and appurtenances sh ould con- 
t inue to be the property of defendants in error, untjl they sho uld 
receiv e the mortgage securiti es on the chattels and on the real 
estate. On April 15, 1857, these securities were delive red, the 
machinery having been accepted. They were properly filed and 
recorded, and kept alive till suit. October 10, 1857, Hiscocl 

^ Meagher v. Eaye9, 152 Mass. 228 (1890) ; Bass Foundry Works v. €Mr 
lentine, 99 Ind. 6254(1884) ; Cunningham v. Cureton, 96 Oa. 489^(1896), 
accord, I / 
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menced a foreclosure suit, making defendants in error parties with 
the other persons interested in the land. A decree was obtained 
December 31, 1858, for the amount of $820, then due; and June 25, 
1860, a further decree was obtained for installments subsequent to 
the first decree. Before the first decree, and in October, 1857, about 
two weeks after the foreclosure suit was commenced, Hiscock as- 
signed $3,860.4 4 of the mortgag e money to one William P. Morley, 
who was not a party to the'^ilT August 24, 1858, and before any 
decree, Morley assigned to Crippen (the defendant below, and 
plaintiff in error), informing Crippen that he had no interest in 
t he machinery . December 31, 1859, Hiscock assigned the remaining 
in terest in the m ortg age to Cripp en. Prior to July 26, 1858, and 
before Crippen o btained any intere st in the mortgage, the mac hinery 
w as taken down and stored! n the mill bui lding. One Laman then 
becameowner of tlie proper ty and machinery mo r tgaged, and, in 
C rippen's presence, promised to pay the Hiscock mortg age and the 
claim of defendants in error. Laman subsequently put up the 
m achinery again in the mi ll. October 4, 18()0, Crippen bid in th e 
la nds on the foreclosure sale, and the sale was confirmed Octob er 
30th. He t ook possession of everythin g, and subsequently took down 
t he machinery , using a part in anonier m ill, and s toring the rest. 
In November, 18G0, a demand was made for the machinery by 
defendants in error, at the mill. In February, 1861, a further de- 
mand was made at Cri'ppen's barn, where some of the property was 
then stored. He made no reply whatever to either demand. The 
Circuit Court gave judgment against Crippen for a conversion. 

The rules which apply to personal property after it has been put 
to any use in connection with land are not uniformly agreed on, and 
any attempt to harmonize all the authorities would be idle. We 
must, in all these cases, adopt such conclusions as appear most in 
accordance with the general doctrines of the law. 

At the common law, personal property, as a general rule, never 
lost its identity in realty, unless so closely incorporated with it that 
|it could not be separated without injury to the freehold. And even 
under the peculiar preference given by the English law to trade 
over agricultural improvements, buildings erected for farming 
uses, although resting upon foundations of masonry, were not con- 
sidered as real estate as against the tenant, if capable of being 
removed without injury. In Wansbrough v. Maton, 4 Ad. & El. 884, 
it was held expressly that a barn resting upon a masonry foundation 
and capable of removal, was no part of the freehold, and was there- 
fore, in all respects, the chattel of the tenant who built it. This 
case is based upon a former decision in Rex v. Oiley, 1 B. & Ad. 161, 
where the question did not arise between landlord and tenant, but 
was decided upon the nature of the property itself. There a person 
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owning land upon which was a windmill^ consisting of a wooden 
mill and its machinery^ resting npon^ but not fastened to^ a brick 
foundation^ leased the land and the mill to a tenant. The rental 
value of the whole property was thirty pounds, of which more than 
twenty pounds represented the rent of the mill. It was held that 
the mill was no part of the realty, and that the tenant could not be 
regarded, therefore, as holding a tenement of the value of ten 
pounds. 

In regard to e rections made by tenants for purpose s of trade or 
manufacture, an e xception was early raised in their favor, allowin g 
th em to remove erections made for those purposes, althou gh actually 
a nnexed to the freehold in a substanti al way. Hut inasmucn aa these 
erections had, during the tenancy, become actual parts of the free- 
hold, it was usually necessary for the tenant to remove them before 
restoring the possession to the landlord, as he could not afterwards 
enter upon and remove that which had become part of the land; 
although, during his possession, he was not liable for such waste as 
would arise by such removal of what he had himself erected. If, 
however, the estate of the tenant was indeterminate, the property in 
the improvements was not divested by the lapse of the tenancy, and 
they might be removed afterwards {Bennett v. Nichols, 12 Mich. E. 
22 ; Ombony v. Jones, 19 N. Y. 234 ; Taylor, Landl. and Ten., § 552 ; 
Van Ness v. Pacard, 2 Pet. 137; Penton v. Bobart, 2 East E. 88). 
And in Holmes v. Tremper, 20 J. E. 29, it was held that if a tenant, 
after his term expired, entered upon the land and removed a cider 
mill, although he was liable in trespass for the entry, he was not 
liable in replevin for the property, because the property was not 
relinquished by his giving up possession of the land, unless such 
was his design. A similar rule was laid down in Lawrence v. Kemp, 
1 Duer B. 363. 

There can be no dispute but that, in this country and in England, 
many cases have been decided (and we are not disposed to question 
their propriety) which hold that personal chattels, although sever- 
able without material injury to the freehold, may yet pass as realty 
if apparently suitable and actually designed to be permanently 
attached to the land. These cases are many of them founded upon 
the change of business, whereby motive power, which formerly 
depended on the freehold itself by the improvement of water 
privileges, has now become dependent on steam engines, which are 
personal chattels. The doctrine that held all the machinery of 
a water-mill to be fixtures was based upon the idea that it was 
all designed to obtain the beneficial use of the realty. This principle 
cannot strictly apply to steam machinery, where everything is 
really dependent on that which is in its nature personal ; and it is 
not surprising that in seeking to apply old rules to new circum- 
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stances, courts should not have always been consistent. Mills and 
factories are generally set up as entireties for the purpose of grind- 
ing, sawing and manufacturing ; and yet, according to the current 
of modern decisions, the ultimate purpose is disregarded ; and while 
the steam engine, which is but an incident to the main purpose, and 
which is often removed and replaced without disturbing the rest, 
is presumed to be realty, the looms and other permanent machinery, 
for the accommodation of which the building was chiefly erected, 
are at the same time regarded as mere chattels. Such an arbitrary 
rule is unreasonable, and contrary to the general usage of business, 
and, if allowed to prevail over the actual agreements of parties^ 
would work great injustice. 

But we think that, with very few exceptions, the authorities 
agree that there is no inflexible rule on the subject, and that every 
presumption which might arise in the absence of an agreement 
may be defeated by the agreement. In Wood v. Hewett, 8 Q. B. 
913, the whole doctrine is put upon an intelligible and sensible 
basis. In that case, a fender, or water-gate, was built in masonry 
upon the lands of a party, who removed it, and who was sued in 
trespass by the proprietor of a mill upon other lands, on the ground 
that it was his property. The defendant claimed that it was a part 
of his freehold. Lord Denman said: "The question is whether,, 
because the fender in this case had been placed on the defendant's 
soil, it became his property as a necessary consequence of its posi- 
tion. I am of opinion that such a consequence never follows of 
necessity where the chattel is separable.^' ..." The decision in 
Mant V. Collins is so far an authority in point of law as it shows 
that, in a case of this kind, it is always open to inquiry how the 
article came to be in the place in which it is found, and what the 
parties intended as to its use; and the respective rights may be 
determined by the evidence on these points." ..." The argument 
from the nature of the thing decides nothing." Patteson, J., said : 
" The question does not turn upon any general doctrine of law, but 
upon the evidence in the case. The general rule respecting annexa- 
tions to the freehold is always open to variation by agreement of 
parties; and if a chattel of this kind is put up so that the owner 
can remove it, I do not see why it should necessarily become part 
of the freehold, or why it should not be removable when the owner 
thinks fit, if it appear to have been so agreed." The case of Mant 
v. Collins decided that a pew door was not of necessity a part of the 
inheritance. In Waterfall v. Penistone, 37 Eng. L. & Eq. 156, 
where the owner of a mill mortgaged the mill, and some years after- 
wards made a second mortgage of the mill and other machinery 
since put up in it to the same person, and subsequently made a 
transfer of machinery to another person, and became bankrupt, it 
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was held the machinery did not pass by the real estate mortgages, 
and, the bill of sale being ineffectual for non-compliance with 
statute regulations, the assignees in bankruptcy took the property 
as undisposed of. It was machinery put up for trade purposes by 
the landowner, and such as would have been presumed fixtures had 
not the party shown a different intent. 

In Mott V. Palmer, 1 N. Y. Rep. 564, it was held that rails built 
into a fence, with the understanding that they might be removed, 
did not pass to the vendee, although purchasing and taking posses- 
sion without notice. And many cases are cited to show that owner- 
ship of the soil by one is not incompatible with ownership of any 
erection upon it by another. In this case, also, the owner of the 
rails was allowed to recover against the purchaser of the land for 
converting them the year after he purchased. There seems to be 
no limitation concerning the kind of severable chattel which may 
be owned by one person upon another's land. See Dame v. Dame, 
38 N. H. 429; Lancaster v. Eve, 5 C. B. (n. s.) 717; Duck v. 
Braddyll, 13 Price, 455 ; Trappes v. Harter, 2 C. & M. 153 ; Rogers 
V. Woodbury, 15 Pick. R. 156; /Smt7A,v. Benson, 1 Hill R. 176; 
Russell V. Richards, 1 Fairf. 431; Van Ness v. Pacard, 2 Pet. 137. 

The case of Ford v. Cobb, 20 N. Y. 344, in some of its principal 
features, resembles the case now before us. Salt kettles and grates 
and arch fronts were purchased to be set up in brick arches, and 
a chattel -mortgage was given back reciting these facts, and was 
duly recorded. The land was then sold to a purchaser without 
notice. It was held that the kettles never became realty, and that 
the chattel mortgage title must prevail. The case of Oodard v. 
Oould, 14 Barb. S. C. R. 662, was entirely similar in principle. 

There are cases in some States, particularly in Massachusetts, 
which are not consistent with these decisions. But when we con- 
sider the original common law doctrine, requiring an actual incor- 
poration into the freehold; and the peculiar rules of policy which 
have since allowed articles which are personal in their nature to be 
annexed by construction, we think that rule is the safest which , 
allows personalty to continue as such until changed by design intoj/ 
realty. 

So long as a chattel may be removed as such from real estate, and 
is in a condition to be removed without material injury to the 
freehold, it is difficult to see by what process the title to it can be 
divested from its original owner without some sale or transfer, or 
some acquiescence in the sale or transfer made by another, under 
circumstances going to create an estoppel. The cases in New York 
hold distinctly that the chattel does not cease to be a chattel, and 
does not therefore pass to a bona fide purchaser of the land. This 
is in accordance with the usual rule concerning separate chattels. 
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a bona fide purchaser having no claim against the true owner. 
Whether this rule should be universal is not material in the case 
before us, for there has been no bona fide purchase, and therefore 
it is not necessary to express an opinion on it. The machinery was 
not put up when the original mortgage was given, and Crippen, 
when he first obtained his assignment from Morley, was informed 
there was no claim on the machinery. He could not divest himself 
of the force of this notice. 

It is claimed, however, that, by the rules of law, fixtures made 
after a mortgage belong to the mortgagee, and that the mortgagor 
has not such an estate as will authorize any one to make an agree- 
ment with him touching the use of the land. Under the English! 
rule, which gives the mortgagee an immediate right of possession, 
the mortgagor cannot give others a right he does not possess him- 
self ; and should he erect improvements which could not be severed 
without injury, they must undoubtedly continue on the premises. 
Improvements made by him would be presumed to be made for the 
benefit of the inheritance. But we think those cases which make 
this presumption absolute, not only as against him, but as against 
other owners of chattels placing them on the premises, go beyond 
reason, and divest property without any necessity or propriety, 
when its nature has not, in fact, been changed (Waterfall v. Peni- 
sione, supra). 

Neither do we consider the position of a mortgagor the same now 
as it was before the statutes forbidding possessory actions against 
him. Cases have been cited to us which hold that this statute only 
takes away a remedy, but leaves the right of possession unimpaired 
in the mortgagee. With great respect for the tribunals so deciding, 
we cannot accept this interpretation. It destroys all the value of 
the provision, if it allows. a right of entry against the will of the 
mortgagor. In Mundy v. Munroe, 1 Mich. R. 68, it was held the 
statute was void as to former mortgagees; a ruling which would 
have been out of place, had the law not reached something more 
than a mere remedy. This decision has been affirmed on numerous 
occasions since. In Baker v. Pierson, 5 Mich. R. 456, it was held 
by this court that a prior mortgagee, who, during a foreclosure suit 
of a subsequent mortgage, obtained possession from the mortgagor, 
could not retain possession after a sale on that foreclosure. To 
this opinion we adhere, as in accordance with the statute. The 
mortgagor, therefore, until actual foreclosure, is in possession 
by right, and not by sufferance, and may make such arrangements 
for the use of the property as any other person could during his 
term. The machinery never became any part of the realty : Crippen 
was not misled by appearances, and had no right to dispose of it. 

It is also objected that defendants in error are barred of their 
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claims because they were parties to the foreclosure suit. But as 
they had mortgages on the real estate, they were proper defendants 
on that ground. We cannot presume the bill in that case was filed 
for any other purpose than a simple foreclosure. The ordinary 
allegations of a foreclosure suit would not authorize a decree de- 
claring these chattels to belong to the realty. The decree, under 
ordinary circumstances, would simply allow the land to be sold, 
leaving all questions concerning its appurtenances to be disposed 
of as they should arise. To determine them in advance would 
require special averments in the bill {Wurcherer v. Hewitt, 10 
Mich. E. 453). 

Judgment should be affirmed, with costs. 

Martin, Ch. J. Whatever may be the rule of the common law 
respecting fixtures, in the absence of any agreement of parties, it 
is well settled at this day that the contract of parties will fix the 1 1 
character, and control the disposition of personal property,' which, 
in the absence of a contract, would be held to be a fixture ; in other 
words, the parties interested may control the legal effect of any I 
transaction respecting such property by express agreement. SuchM 
was done in the case before us. The property which is the subject 
of this litigation was only erected upon the premises upon the 
agreement that it should be subject to a chattel mortgage for its 
purchase price. By this the parties kept it separate from the realty, 
and it never became part of it. Such mortgage was given, and 
kept good up to the bringing of this suit, and all the evidence 
shows that all the parties through whose hands the property has 
been transmitted knew of such original agreement, and of the 
existence of such mortgage; and, as I think, it shows further that 
the land was purchased by all with this property excluded. Crip- 
pen certainly never purchased it, for he bought with full knowledge 
of the property, and the claims of the defendants in error to it. 
His ownership of the decree does not aid him, for he bought the 
decree with such knowledge, and could not hold it, or claim under it 
with any rights superior to those from whom he purchased. His 
purchase at the sale barely confirmed his title to the land, as he 
acquired it by purchase of the decree — nothing more. 

The judgment of the court below is affirmed, with costs.^ 

Christiancy, J., did not sit in this case. 



^ But compare Coleman y. Steams Mfg, Co., 38 Mich. 30 (1878) > * j » % 
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BRENNAN v. WHITAKEE. yia^,/t^ Xj- o-f*^ "^ 
SuPBBMB Court of Ohio, 1864. J^oOit cf \^»JSj % **^^ 



(15 OA. St. 446.) fyf ^^ ^ *^^/ 







Error to the district court of Lucas County. 

The original action was prosecuted by the Breiukjis, plaintiffs, y 
in the Court of Common Pleas of Lucas County, to recover from %c<</ 
Whitaker and Phillips, defendants, damages for the alleged 
wrongful conversion by the defendants of two steam engine boilers, ^ 
one large steam engine, a quantity of mill shafting, one drum, one C^k 
balance wheel, the gearing for an upright saw, one muley saw and \jl^tjpJL^ ^ 
the gearing, and one poney engine. J^ --4 

The facts, as they appear in the record, are substantially as ^"^ ^ 
follows : '^j/ L itt 

On the 9th of July, 1857, F arley & Ketcham , parties of the first / 

part, ex ecuted a mortgage to the plaint iffs, parties of the second 
part, by which " the said parties of the first part, for and in con- 
sideration of the sum of $1231.51, to them in hand paid by the said 
parties of the second part ... do grant, bargain and sell unto 
the said parties of the second part, all and singular the goods and 
c hattels hereinafter describ ed, that is to say: The steam engine 
boilers now in the possession of said parties of the first part, designed 
to be used in their saw-mill in Oregon township, Lucas County, 
Ohio, being the same pu rchased by them of the said J. & J. Bren - 
nan this da y, together with the engines and machinery attached to 
said boilers. To have and to hold all and singular the said goods 
and chattels hereinbefore bargained and sold, or mentioned, or 
intended so to be, unto the said parties of the second part forever; 
said goods and chattels now remaining and continuing in the pos- 
session of the said parties of the first part, in said Lucas County^ 
Ohio.'^ 

The mortgage was given to secure the payment of the note of 
Farley & Ketcham to the plaintiffs, bearing the date of the mort- 
gage, for the sum of $1231.51, payable, with the interest, in one 
year, it being the amount due for the purchase money of the boilers 
mortgaged, and was subject to the condition that if default was 
made in the payment of the note according to its tenor, the plain- 
tiffs might *^ enter upon the premises of the said parties of the first 
part at any place or places where the said goods and chattels or 
any part thereof may be, and take possession thereof, whether the I 
same shall have been attached to the freehold, and in law becomei 
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a part of the realty or not, and to remove the same to any place 
or places they may deem best, and to sell and dispose of the same/*^ 

The mortgage was filed in the office of the recorder of Lucas 
County, on the 9th of July, 1857, and copies, with the requisite 
statements, again filed by the plaintiffs in the same place each year 
thereafter up to the time of the commencement of this action. 

After the execution of the mortgage, the boilers were put by 
Farley & Ketcham into a saw-mill, erected by them on land of 
which they were the owners in fee. They were placed in an engine' 
house, built principally of brick, on one side of and attached to the 
main building of the mill. The roof of the mill extended over and 
formed the covering of the engine house. The boilers were placed 
— one end on a cast-iron frame, called the fire-front, wjiich formed 
the front of the furnace, and stood upon brick, the other end on 
iron stands also resting on the brick. Under the boilers were built^ 
to support them, piers of brick, and the whole was inclosed in brick 
arches nearly surrounding the boilers, one end of which came up 
to the fire-frame, and the other was built into the end brick wall 
of the building. Usually the boilers are attached to the fire-front 
and brick work by stay bolts, but the witnesses were not able to 
say whether that was done in this case. The boilers could not be 
removed without taking down the brick work around them and 
a part of the building to make room for them to be taken out. Toj 
take the boilers out through the mill would not require the walls 
of the building to be taken down, but they could be taken out by 
removing a part of the wood work in front, or by making a hole 
in the lean-to or engine house, at the rear end of the boilers. 

The engines were placed on wooden foundations and fastened 
to them with bolts. The large engine was in the brick building 
with the boilers, the other inside the main building. They were 
connected with the boilers by steam pipes. The main shaft was 
connected with the large engine by a connecting rod fastened with 
keys. The drum and balance wheel were placed on the main shaft 
and run with it. The gearing for the upright saw was connected 
by a belt running on the drum. The other saw connected directly 
with the shaft without any belt. The engines could be taken out ; 
but there was no opening large enough to take out the fly wheel; 
and perhaps the drum would be too large for the doors. 

The mill was completed in the fall of 1857, and was after that 
time occupied by Farley & Ketcham as a saw-mill, the motive 
power being furnished by the engine and boilers. The building 
was designed for a saw-mill, and in its form and structure was 
adapted to the business of such a mill; and, as appears from a 
description of the building contained in the record, it would, with- 
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out material alterations and additions^ be eomparatiyely of little 
value for any other purpose. 

There was no water power connected with the mill, and it de- 
pended wholly on steam for its power. 

On the 14th of January, 1859, F arley & Ketcham executed to 
th e defendants a mortgage upon the real estate o n which the mill 
was located and all its appurtenances, to secure an indebtedness 
owing by them to the defendants. The mortgage was duly recorded 
in the record of mortgages of Lucas County. This indebtednes s 
wa s unpaid at the time of the comm e ncement of this fif^finn^ and 
t he defendants were in the possession of the mill. The plaintiffs 
d emanded possession of the property, but the defendants refused 
t o permit them to take it aw ay. 

The plaintiffs claim that, at the time of receiving their mort- 
gage, the defendants had notice of the mortgage to the plaintiffs. 
This is denied by the defendants. On the trial the Court of Com- 
mon Pleas found this issue in favor of the defendants. 

Upon this state of facts and finding, the Court of Common Pleas 
gave judgment for the defendants. 

To reverse this judgment a petition in error was filed by the 
plaintiffs in the district court, where the judgment was affirmed, 
and the plaintiffs now seek in this proceeding to reverse this action 
of the district court. 

White, J. I. The plaintiffs seek to recover for a tort arising 
from the conversion of the property in controversy; and, in order 
to establish their title to such property, as against the defendants, 
Whitaker and Phillips, rely upon the chattel mortgage. In order 
to ascertain the relation in which Whitaker and Phillips stand to 
this mortgage, it is proper, in the first place, to determine whether 
they had notice of its existence at the time they received their real 
estate mortgage. The issue, upon this question of notice, has been 
twice found in favor of the defendants, by the Court of Common 
Pleas, and this finding we are now asked to review, on the ground 
that it is against the evidence. On this point, we only deem it 
necessary to state that the testimony in the court below was con- 
flicting; and while, as original triers of fact, we would have been 
inclined to find differently, yet we cannot say that the finding is 
so manifestly wrong as to warrant this court in reversing the 
judgment on this ground. 

II. The next question is whether, as between Farley & Ketcham, ft 
the mortgagors, and Whitaker and Phillips, the mortgagees, in ll 
the real estate mortgage, the property in controversy became a part ll 
of the freehold? We are of opinion that it did. A discussion of N 
the general principles to be regarded in determining when addi- 
tions of personal property become a part of the realty, is here 
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deemed unnecessary. The only difficulty arises in the application 
of these principles to the solution of particular controversies as 
they arise ; and whether an article has been annexed to the realty so 
as to become a permanent accession to it, must, in a great degree, 
be determined by the circumstances of each particular case. 

Farley & Ketcham, who made the annexations in the present 
case, were the owners of the fee; and the question we are now 
considering arises between them, as mortgagors, and their mort- 
gagees, Whitaker and Phillips, who, for the purposes of their 
security, are to be regarded as purchasers. 

The building was erected for a saw-mill, and in the form and 
nature of its structure was adapted to the business of a mill of that 
description. The boilers and engines were the only motive power, 
and were designed so to be when the mill was built. They per- 
formed the office of a wheel and water-power, and their adaptation 
to the structure and the uses for which it was designed, as well as 
the mode of their annexation, show that they were intended to be 
permanent. They could not be removed without leaving the saw- 
mill incomplete. The building itself for any other purpose would, 
without material alterations and additions, be comparatively of 
little value. The shafting, drum, balance wheel, gearing for the 
upright saw, and the muley saw and gearing, though differing 
from the boilers and engines in the mode of annexation, yet are 
to be regarded as fixtures. 

The mode of annexation alone does not determine the character 
of the property annexed; but the appropriateness of the articles 
named to the mill, and their necessity to its completeness, are also 
to be looked to. 

III. The remaining question is, whether the chattel mortgage 
to the plaintiffs, as against the real estate mortgagees, deprives 
the property in controversy of the character of fixtures? The 
plaintiffs claim that this is the effect of the chattel mortgage ; and 
that they have the same right to recover the property from the 
mortgagees (Whitaker and Phillips), without notice, as they would 
have had against Farley & Ketcham, if the real estate mortgage 
had not been given. 

It is not necessary to inquire what, as against mortgagees without 
notice, would have been the rights of a party, other than the owner 
of the freehold, who might have placed in the same manner upon 
the premises the property in question, under some agreement with 
the owner, for a temporary purpose, and with the right of removal ; 
nor as, to what would have been the effect if the property had been 
annexed by the tortious act of Farley & Ketcham. The facts in 
this case raise neither of these questions, and we forbear entefing 
into an examination of the authorities cited bearing upon them. 
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Here it was not only the intention of Parley & Ketcham to annex ' 
the property to, and make it a part of, the freehold, but their so 
doing was according to the understanding of the parties when the 
mortgage to the plaintiffs was executed. In the mortgage it said 
the boilers are '^ designed to be used in their (P. & K-'s) saw-mill/' 
and power is given the plaintiffs, on default of payment, *^ to take 
possession thereof (mortgaged property) whether the same shall 
be attached to the freehold and in law become a part of the realty 
or not.*^ The right given to the plaintiffs by the mortgage to enter 
upon the premises and sever the property would, doubtless, have 
been effectual as between the parties. But the defendants were 
purchasers without notice of this agreement. . The filing of chattel 

( mortgages is made constructive notice only of incumbrances upon 
" goods and chattels . The defendants purchased and took a convey^ 
ance oJ r eal estate of which the property now in question was, in 
law, a part; and, in our opinion, it aevolved upon the plaintiffs 
who sought to change the legal character of the property and cr 
incumbrances upon it, either to pursue the mode prescribed by law 
for incumbering the Kind of estate to which it appeared to the 



world to belong, a nd for giving notice of such incumbrance, or, 
ot herwise, take the risk ot its loss in case it should be sold and 

/ conveye d as part of the real estate to a purchaser without notice. 

( It IS true thai in the case oi Ford v. Uobb, 20 N. Y. Kep. 344, it 
was held that an agreement which was evidenced by a chattel mort- 
gage was effectual against a subsequent purchaser of the land, 
without notice. But it seems to us to be the sounder rule, and more 
in accordance with principle, and the policy of our recording laws, 
to require actual severance, or notice of a binding agreement to 
sever, to deprive the purchaser of the right to fixtures or appur- 
tenances to the freehold (Fortman v. Ooepper, 14 Ohio St. Rep. 
565; 2 Smith's L. C. 259; Fryatt v. Sullivan Co., 5 Hill, 116; 
Richardson v. Copeland, 6 Gray, 536 ; Frankland et al, v. Moulton 
et al,,^ 5 Wisconsin Rep. 1). 

In the case last named, the owner of a steam engine sold and 
assisted to annex the same to the realty, reserving a chattel mort- 
gage on the same for a part of the purchase money; and it was 
held that the chattel mortgage was inoperative as against a prior 
mortgagee of the real estate. The mode of annexation was very 
similar to that existing in the case under consideration; and the 
holding that the chattel mortgage was inoperative as against a 
prior mortgagee of the real estate, as was likewise done in Copeland 
V. Richardson, supra, restricts the operation of agreements to sever 
what would otherwise be regarded as fixtures, more than is required 
to fee done for the decision we make in the present case. Whether 
the restriction upon the right of removal that was applied in these 
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cases can be properly applied in favor of a mortgagee of the real 
estate claiming the property added to the premises after his mort- 
gage as fixtures, and against a party claiming the same property as 
personal chattels under a chattel mortgage from the owner, when 
the removal would leave the realty claimed by the mortgagee as 
a security in as good plight as when his mortgage was taken, it is 
unnecessary now to inquire; and upon this question we express no 
opinion. 

TAe judgment of the district court will be affirmed.^ 
Brinkerhopp, C. J., and Scott, Day, and Welch, JJ., con- 

curre . -y^^ .^^^Jj^ i^^^x.^ hn.^ fcf- ^ ^/y^^Pu (L ^ ^^^-^ 
^..^.Jdh'^ /rv kcu^L^j^^. d^ 'U^ Vf-^^ 

Supreme Judicial Court of Massachusetts, 1867. '^ ^^^ ^4^^u^ 

(97 Ma.s. 279.) 'tlJT>t>^ ^^^ 

Bill in equity , filed in August, 1863, by one of the guarantors UaJU^ ^ 
of a certain promissory note of the Boston and New York Central /^^^:t.4^ /i^^^^ 
Eailroad Company, to compel the execution by Horatio N. Slater, t_yj > jj y^^ 
one of the respondents, of a trust concerning certain iron rails laid ^^ 
down and fastened upon the road-bed of that railroad company ^^^^/ i 
between Boston and Dedham, prior to January 1, 1855, and con-/ tUt J{ j 
tinning so attached to the road-bed from that time to the time ot/^ai^'*^^ 
bringing this bill; which trust was alleged to be raised by ih&j^-^ S^jtfjUJL 

following instrument executed by Slater on September 18, 1854 : . ^ i«>c.mX 

" Whereas I have this day purchased of the Bay State Iron y*^ •Tfi' 
Company ten hundred and fifty-three tons of iron, paying therefor A^^''*''^'^j^ 
with the note of the Boston and New York Central Railroad Com- A/io^ ccJjLp4<f 
pany [for sixty-eight thousand four hundred and fifty-five dollars], y^^^,^^ oLjtwxa^^ 
secured by thirty of their mortgage bonds, and also secured to the , '^ ^^ 
amount of forty thousand dollars of the personal guaranty of [here ^^i^*^ 
followed a list of the guarantors] ; and whereas the said Boston (/ A^^^^<^ 



and New York Central Railroad Company have promised to pay to %^[7^ St*J - 
me five thousand dollars per month after the 1st day of March,^^^^^^^;/^ 
A.D. 1855, out of the receipts of their said railroad, which sum, if ijf^^^jt^ h^^\ 
received by me, I intend to apply to their said note given to me ^ tlS^ c^zt'' 
and by me sold to the Bay State Iron Company, the said ^^^-yjrh^ IHJf 
thousand dollars to be applied in part to reducing the guaranty of ^ . ' \ ^ 
the said above-named persons: Now, therefore, I hereby agree '^ ^^ ^ ^^"^^ 

»But see Ford ▼. Co66, 20 N. Y. 344 (1859U and Hxoord ▼. Loir, 122 IlL^^**^ 
487^ ( 1887y, ixmirn. '^^i^^y.^.j^ ^y^^^diir (p^ ^ yiAyt^-^-tSt^ ^ 
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with the said guarantors that I will hold the said iron to indemnify 
them for all their liability as such guarantors, it being understood^ 
however, that in consideration of the pledge of their receipts to 
me, I may either or both loan or sell said iron to said company to be 
used by them upon their said road. In testimony whereof I have 
hereunto set my hand and seal this 18th day of September, a.d. 
1854.'' 

It was further alleged in the bill, and it appeared at the hearing, 
that on September 23, 1854, an agreement under seal was entered f 
into between Slater and the railroad company, in pursuance of' 
which the iron thus bought was leased to the company and laid 
down and fastened upon their road-bed, the material parts of 
which agreement were as folio wst 

" The said Slater agrees to lease and by these presents doth lease 
to the said company ten hundred and fifty-three tons of railroad 
iron, compound rail, to be laid down and used by said company on 
their railroad. 

" The said company agree to pay to said Slater for the use of 
said iron five thousand dollars per month, the first payment to be 
made on the first day of March, a.d. 1855, and so on upon the first 
day of each succeeding month till they shall have paid to him 
sixty-eight thousand four hundred and fifty-five dollars and the 
interest on the same from the 16th day of September, a.d. 1854. 

" If there shall be any default of said payments to said Slater I 
the said company hereby authorize said Slater to take up and ' 
remove the said iron leased by him to them, though the same be 
put down and used upon their railroad. 

" If there shall be no default of said payments the said Slater ( 
agrees, when the said sixty-eight thousand four hundred and fifty- 
five dollars and the said interest shall have been paid to him as 
aforesaid, that then he will sell and deliver to said company the 
said iron leased by him as aforesaid, giving them a receipt in full 
of all demands for the use of said iron and a release of all his 
interest in and to the same without further consideration." 

And it was further* alleged and was proved at the hearing that 
the railroad company failed to pay its note at maturity, March 1, 
1856, and accordingly certain of the guarantors, including the 
complainant, were called upon to pay and did pay the amounts 
guaranteed by them severally thereon. 

The prayer of the bill was for a decree to compel Slater to take 
possession of the iron and dispose of it and out of the proceeds 
reimburse to such guarantors the amounts of their several pay- 
ments. 

Among the parties cited as respondents, who appeared and con- 
tested the prayer of the bill, was the Southern Midland Railroad 



8B0. IV.] 



HUNT V. BAY STATE IRON CO. 



397 



Company (incorporated by St. 1861, c. 155, as the Midland Land 
Damage Company and changed in name by St. 1863, c. 116),. which 
alleged title to the iron in dispute by virtue of a conveyance by the 
Boston and New York Central Railroad Company on November 1, 
1858, of its ^* railroad and all its other property," specifying '^ the 
road-bed and all land taken or purchased by said grantor," and 
also "all rails, timber, iron," *^ fixtures and other equipment," 
"belonging to said grantor," to the Midland Railroad Company 
(incorporated by St. 1858, c. 60) ; and of a subsequent conveyance 
of the same by the Midland Railroad Company on June 14, 1862, 
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to the Midland Land Damage Company: and which further con- 
tested the prayer of the bill, as being the assignee of unsettled 
claims for land damages, to an amount more than the value of the 
iron, of the owners of the land over which the railroad was located. 

Another party, cited as respondents, who appeared and contested 
the complainant's prayer, was the trustees for the holders of bonds 
of the Boston and New York Central Railroad Company, under 
a mortgage deed (alleged in the bill to be invalid) given by that 
company to secure those bonds, and dated March 7, 1854, of its 
railroad and franchise, " including all the land and real estate used 
and intended to be used by said company for their said road, and 
all rights, easements, privileges and appurtenances," and also " all 
articles of personal property whatsoever now owned or used by said 
corporation or which they may hereafter own or use." 

And the trustees for the holders of bonds of the Southern Mid- 1 
land Railroad Company, under a like mortgage deed given by that/ 
company, were also made a party to the bill. ' 

The case was reserved for determination by the full court. 

Foster, J. There can be no doubt that the rails when laid upon ( { 
the road-bed and fastened there so that engines and cars could pass ) I 
over them would have become annexed to the realty and ceased to 1 ( 
be personal property in the absence of any agreement changing I J 
the ordinary rule of law. u 

It was held in Pierce v. Emery, 32 N. H. 484, and Haven v. 
Emery, 33 N. H. 66, that rails delivered under an agreement that 
they should be laid down on a specific part of the railroad and 
continue the property of the vendors until a specified price was 
paid for them remained the personal property of the vendors until 
payment, and were not when laid so inseparably annexed to and 
incorporated with the realty that they could not be removed for. 
non-payment of the price. The agreement of the parties was held 
to supersede the general rule of law, and to be binding likewise 
upon subsequent mortgagees with notice. Notice to the trustees 
was held to be notice to the bondholders under such a mortgage. 
But without notice it was considered that the mortgagees would not 
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be affected by a private agreement changing the natural and legal 
character of the property from real to personal, but would have 
a right to suppose that they acquired all the incidents and appur- 
tenances which by the general rules of law would result from such 
a purchase. We are satisfied with the principles and follow the 
authority of these cases {Strickland v. Parker, 54 Maine, 263). 

Our own adjudged cases fully support the position that the rails 
when laid became a part of the realty in the absence of any agree- 
ment to the contrary {Peirce v. Ooddard, 22 Pick. 559; Winslow 
V. Merchants' Insurance Co., 4 Met. 306; Butler v. Page, 7 Met. 
40; Richardson v. Copeland, 6 Gray, 536). They likewise recognize 
the doctrine that buildings and other erections or fixtures so 
attached to the realty as to become ordinarily a part thereof may, 
by agreement between the parties, remain personal property 
{Curtis V. Riddle, 7 Allen, 185). Both of these propositions seem 
to be everywhere accepted as sound law. 

Upon the question whether the character of property can be ^ 
changed by agreement from realty to personalty as against a bona 
fide purchaser without notice, there is not entire harmony of the 
authorities; but we regard the better opinion as being that such 
a purchaser must have notice of the agreement before he acquires 
title, or he will be entitled to claim and hold everything which 
appears to be and by its ordinary nature is a part of the realty j 
{Elwes V. Mawe, 3 East, 38; 2 Smith Lead. Cas. 99, and notes). 
To hold otherwise would contravene the policy of the laws requir- 
ing conveyances of interests in real estate to be recorded, seriously 
endanger the rights of purchasers, afford opportunities for frauds, 
and introduce uncertainty and confusion into land titles. 

Nor do we suppose that a mortgagor in possession is competent 
to bind existing mortgagees by any arrangement to treat as per- 
sonalty annexations to the freehold. The legal character of the 
rails when once laid down is determined by the law to be that of 
real estate. Mortgagees, as well as all other parties in interest, are 
entitled to the benefit of this rule of law, which can be taken from 
them only by their own waiver. Landowners having a lien upon 
the location for their damages and a right to take possession for 
default of payment stand in the same position so long as their right 
remains to enforce payment by entering on the land. 

Whether the mortgage of the railroad executed before these rails 
were laid, but then invalid, and afterwards confirmed by the legis- 
lature, should be treated as a security prior or subsequent to the 
laying of the rails, will probably not prove a material question in this 
case. By the agreement of the parties it must be sent to a master 
to ascertain all the facts as to notice; upon the coming in of his 
report we can more conveniently and intelligently determine 
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whether the agreement with Mr. Slater is still capable of being 
enforced. 

It is valid between the parties. Slater and the original corpora- 
tion, but binding upon prior mortgagees and the landowners (|f 
they remain entitled to possession as security for their damages) 
BO far only as they have consented that the rails shall remain 
personalty. It is binding upon such subsequent incumbrancers 
and grantees as had notice of it when they acquired title, but upon 
no others.^ 
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ff/j^j^ , Supreme Court op Vermont, 1871. 
tx^^H kcJ ^.^ (437^.546.) 

kJjO<a^ IktJ Petition fo r foreclosure o f a mortgage. The petition sets forth 
rXiAx. iMtut/9L mortgage, executed by John Q. Shant s & Co.. to the petitioner , 
^ ^^ / October 13, 1866, of a imill and factory and tannery in Searsburg, 
I g^ with 200 acres of land, and three dwelling-houses thereon. ** And 
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also the factory, then in process of erection on the site of said 
T A.^ •ua- Searsburg tannery, with the saw-mill, water-wheels, and all the 

machinery and shafting m said factory,'* to secure a note of $1000. 
The petition then sets forth the execution by Shants & Co., and 
the purchase by the petitioner, of another mortgage on the same 
premises, except the machinery, and also sets forth that the defend- 
ants, other than Shants & Co., claim an interest in said property. 
The petition was taken as confessed by all the defendants, except 
Henry 0. Boot, who appeared and answered, admitting the facts 
vJ^ VKJipt ^^ forth in the petition, or not denying them, except as follows : 
a^ i That between the 3d day of August and the 27th day of October, 

F Ua H«>f"j866, this defendant, by his agent, Olin Scott, sold to the said 

John O. Shants & Co. various articles of machinery, consisting 
of a circular saw-mill and saw, and the belts to drive the same; 
the gears on two water-wheels; the upper piece of a large water- 
wheel shaft and box to the same ; the counter-shafts to two water- 
wheels; the drum flanges and boxes to the said counter-shafts; 
and one extra saw collar; upon the condition that said machinery 
should be and remain the property of this defendant until the same 
should be paid for by said John 6. Shants & Co. ; the whole of 
said machinery amounting in value to the sum of of $919.86, which 
they agreed to pay this defendant for the same. All of which 

^Porter v. Piiishurgh Steel Co,, 122 U. S. 267*1(1886), accord. ./. 
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machinery, excepting the gears and upper shaft to the large water- 
wheel, and the counter-shaft and boxes to the same, were in place 
in the factory mentioned in said petition at the time of the alleged 
execution of the mortgages set forth in said petition, and the said 
excepted articles have since said time been placed in said factory. 
That there has been paid to this defendant towards the purchase! 
of said machinery the sum of $191 only, the remainder being still I 
due with the interest thereon. 

And this defendant claims and insists that his title to said 
machinery is paramount to that of the said John G. Shants & Co., 
and to that of the petitioner, and that the petitioner has no right 
to a foreclosure as to said machinery or any part thereof against 
the defendant. 

The p etitioner replied, saying that he nev er at any time, until 
long after the execution of the several mortgages sought to be 
foreclosed by this petition, h ad any knowledge or notice , actual or 
constructive, of any contract or understanding between the defend- 
ant and the said John G. Shants & Co., by which the defendant 
had or claimed to have any right or claim to the saw-mill, water- 
wheels, and the machinery and shafting in the factory described 
in said mortgage ; that he did, on the 13th day of October, 1866, in 
good faith, and relying upon the fact that no claims, liens or 
incumbrances existed of record upon any of the property or estate 
described in said mortgage, and upon the promise and assurance 
of both the members of said firm of John G. Shants & Co. that 
none existed in fact, loan to said firm the full sum of one thousand 
dollars, and took said mortgage in good faith to secure the payment 
thereof; that if it is true that the defendant did reserve such a lien 
upon the several articles named in his answer to said petition for 
foreclosure, as is in said answer stated, yet it is also true that the 
defendant well knew the purpose for which John G. Shants & Co. 
purchased the same, and the defendant then and afterwards con- 
sented that they might attach and annex said water-wheels, saw- 
mill, shafting and machinery to their freehold, and make the same 
a part of and appurtenant to said freehold, and did by his agents 
and workmen assist the said John G. Shants & Co. in so doing; 
and insists that the lien created by his said mortgage is paramount 
to any lien or claim of the defendant to the saw-mill, water-wheels, 
machinery and shafting in said factory. 

Stipulation. — It is hereby stipulated that this cause shall stand 
for hearing upon petition, answer, replication, affidavits of Olin 
Scott and H. W. Scott, statement of facts, and notes and mortgages 
set forth in the petition. The facts stated in the answer are admitted 
to be true, excepting as varied or qualified by the replication in con- 
nection with the aflBdavits and statement of facts. The facts stated 
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in the replication are admitted to be true, excepting as varied or 
qualified by the affidavits and staten;ient of facts, and excepting 
that the averment respecting annexing **to the freehold of the 
said John 6. Shants & Co., and make the same a part of, and 
appurtenant to said f reehold,'' is not to be taken as an averment 
of facts, but as a conclusion of law. The facts stated in the 
affidavits and statement are admitted to be true.^ 

At the September term, 1868, decree, pro forma, foreclosing 
mortgage against all defendants, except Henry 6. Boot, and dis- 
missing the petition as to Boot, with costs. Appeal by petitioner. 

H. II, Wheeler and Charles N. Davenport, for the petitioner, 
insisted that the machinery in question lost its identity as personal 
property, and would pass to any owner of the freehold who was not 
a wrongdoer, and cited Justinian 2, Tit. 1, § 30; Year Book, 5 
Hen. VII. 15; Brooke*s Abr., Tit. Prop., pi. 23; 2 Black. Com. 404; 
2 Kent Com. 361 ; Cross v. Marston, 17 Vt. 533 ; White v. Twit- 
chell, 25 Vt. 620 ; Powers v. Dennison, 30 Vt. 752 ; 1 Washburn, 
Beal Prop., pp. 3, 542 ; 2 Kent, 261 ; 1 Leading Cases in Equity, 
360-361 ; Davis et al, v. Bradley et al,, 24 Vt. 55 ; Winslow v. Ins. 
Co., 4 Metcalf, 306 ; Harris v. Haynes, 34 Vt. 220 ; 2 Smith, L. C, 
211-212 et seq. 

The opinion of the court was delivered by 

Peck, J. The bill having been taken as confessed as to all the 
defendants, except Henry G. Boot, and he alone defending, the 
only question is as to the right of the orator, under his mortgage 
from Shants & Co., to that portion of the property sold condition- 
ally by Boot to the said mortgagors. 

The bill, and answer of Boot, in connection with the written 
stipulation of the parties on file, leave no dispute as to the material 
facts in the case, and no time need be spent in repeating the facts 
thus agreed. 

It must be regarded as settled as a general rule in this State that 
a party may sell and deliver personal property under a condition 
that it shall remain the property of the vendor until the price is 
paid; and that under such contract the title will remain in the 
vendor until the condition is complied with, both as between the 
vendor and such conditional vendee, and also as between the origi- 
nal vendor and a bona fide purchaser without notice from such 

^ The affidavits and formal statement, dealing with the mode of annexation 
of the fixtures, are omitted. The statement concludes that "all the 
machinery mentioned above, including the water-wheels and appendages, 
were placed in the factory, which is a large two-story building, 33 x 90 feet, 
by John G. Shants & Co., for the purpose of prosecuting the business of 
manufacturing lumber, chair stock, etc., and is connected with and attache4 
to the building, as machinery of that character usually is." 
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conditional vendee. The only question is whether the facts of this 
case take it out of the general rule. 

The proposition of the counsel of the defendant Root is, that the 
whole property sold conditionally by Root to Shants & Co. was 
personal property as well after as before the sale, and cannot 
properly be claimed as fixtures or as parts of the realty. But we 
think as between mortgagor and mortgagee, if the title of the 
mortgagor were absolute, the defendant's proposition is not correct ; 
and that under the recent decisions in this State, on being put in 
place in the mill and factory, as shown in this case, it became so far 
annexed to the realty as to pass under a mortgage of the real estate. 
But still the question remains as between the mortgagee under his 
mortgage, and the original owner under his conditional sale to the 
mortgagor, which has the paramount right. 

First, ^ ts to that portion of the property which had been put in 
place in the mill and factory by the mortgagors after they thus 
purchased it of Boot, and which wa s in the building and th us 
an nexed at the time the orator took his mortgag e : As to this prop- 
erty, the orator, as it appears, having advanced his money and 
taken his mortgage in good faith, without notice of any lien or 
incumbrance upon it, and from its condition having reason to 
suppose that the mortgagors' title to this property in question was 
the same as his title to the realty to which it was annexed, and of 
which it was apparently parcel, seems to have a strong equity in 
his favor. While, on the other hand, the defendant Root, the 
unpaid vendor, who endeavored to secure himself by stipulation in 
the sale that he should hold the title till paid, ought not to be 
deprived of this security without some substantial reason. But the 
defendant Root must have understood when he sold the property 
to Shants & Co. that they intended to put the property to use in 
advance of the payment of the price ; and from the kind and nature 
of the property he must have expected that in its use it necessarily 
must be annexed to the realty substantially in the manner in which 
it was, and thereby become apparently parcel of the realty. What 
he knew or had reason to suppose and did suppose was to be done 
with the property he must be taken to have consented to, as he did 
not object. Root, therefore, having, by implication at least, if not 
expressly, consented that the property might be incorporated with 
the realty of Shants & Co. in the manner it was, and they thereby 
become clothed with the apparent title as incident to their record 
title to the real estate, whereby the mortgagee was misled and 
induced to part with his money on the credit of the property, the 
equity of the mortgagee is paramount to that of the conditional 
vendor. Justice and equity, as well as sound policy, require this 
limit to the rights of a conditional vendor as between him and an 
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innocent purchaser or mortgagee of real estate without notice who 
advances his money on the faith of a perfect title. 

But as to that portion of the property mentioned in the answer 
ot the defendant Boot and in the agreed statement of facts on 
file, which had not been placed in the mill or factory at the time 
of the execution of the mortgage to the orator, but was in the yard 
and put in place in the factory or mill afterwards, the right of the 
defendant Boot is paramount to the right of the orator. That, not 
haying been annexed to the realty at the date of the mortgage^ 
would not pass as incident to the realty ; and the mortgage did not 
divest Boot of his title. It having been placed in the building by 
the mortgagors after the execution of the mortgage, the mortgagee 
might hold it as against them, but not as against Boot, the condi- 
tional vendor. As to this portion of the property the mortgagee- 
was not misled, and advanced nothing on the faith of it. 

The decree of the Court of Chancery is reversed, and cause^ 
remanded for a decree of foreclosure for orator against all the- 
defendants as to. all the property, except that defendant Boot have- 
a right to that portion of the property, or the value thereof, not in 
place in the factory or mill at the time of the execution of the- 
mortgage to the orator, but put in afterwards, the orator having 
his election to pay to Boot the value of it, or have it excepted in the 
decree so far as Boot is concerned, with liberty to Boot to remove it 
within such reasonable time as the Court of Chancery shall fix for Ml^tiijL, 
that purpose.1 . nth f'/6 -^ 



TIFFT V. HORTON. '^ / ^.^ ^ ^ :^^ 
CouBT OF Appeals of New York, 1873. (/xzJb (/^^^^^^^ u^ 

(53 J\r. F. 377.) ^ i!^^-^*^ (^ HrJlj-J ^ 



Appeal from judgment of the General Term of the Superior TLfJ fi^^A^J 
Court of Buffalo, affirming a judgment in favor of the plaintiffs, '^ — - . , 
entered upon the verdict of a jury. M^ ^^^ ^ ^^ 

This action was brought to recover damages for the alleged 
conversion of a boiler and engine. 

The plaintiffs, under a written contract, manufactured the 
engine and boiler in question, with other machinery, for Mrs. 
Jane Coombs Brown, to be put up and used in a new elevator 

^Buzzell v. Cummings, 61 Vt. 213 (1888) ; Haven v. Emery, 33 N. H. 
66 (1856) ; Wickea v. Hill, 115 Mich. 333 (1897), accord. And see Knotol- 
ion V. Johnson, 37 Mich. 47 (1877), and Lansing Iron Works v. Walker, 
01 Mich. 409 (1892). 
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which Mrs. Brown was building, in the city of Buffalo. By the 
terms of the contract, Mrs. Brown was to give for a portion of the 
purchase-price of the boiler, engine and other machinery her two 
promissory notes, to be secured by a mortgage on the boiler and 
engine. The notes and mortgages were to be executed and delivered 
80 soon as the engine and boiler were complete in the plaintiffs' 
shop, ready to be put up at the elevator. The boiler and engine \ 
and other machinery were completed according to the contract; 
and while in the plaintiffs' shop the mortgage was given as provided 
in the contract. It was provided in the mortgage that the engine 
and boiler should be and remain personal property until the notes 
mentioned in it were fully paid, notwithstanding the manner in \ 
which they should be placed in the elevator. The mortgage recited 
the fact that the engine and boiler were made to be put up in the 
elevator of Mrs. Brown, pursuant to the agreement above men- 
tioned, and authorized the plaintiffs, in case of a breach of its | 
•condition, to enter the elevator and take and carry the boiler and \ 
•engine away. Mrs. Brown failed to pay the second note secured 
by the mortgage. The boiler and engine were not put in thel 
■elevator building, but on a foundation made for them outside of | 
the building; and a building called the engine-house was built I 
over them after they were set up. After the mortgagor failed to 
pay the note, plaintiffs went to take the boiler and engine, and, 
finding the defendants in possession, demanded them. The de- 
fendants claimed to own them, and refused to let the plaintiffs 
have them. The defendants claimed title to the engine and boiler I 
through three real estate mortgages, executed by Mrs. Brown before ( 
the boiler and engine were set up on the premises. These mort- 
gages had been foreclosed, and the premises sold under judgments 
obtained in the foreclosure actions, and the premises bid off by and 
conveyed to the defendants. The rights of the parties, by stipula- 
tion before sale, were not to be affected by the sales on the judg- 
ments in the foreclosure actions. The defendants asked the court 
to decide, as matter of law, that there was not any evidence of 
a conversion by the defendants of the boiler and engine. This the 
court declined to do. The defendants requested the court to decide 
that the boiler and engine were a part of the realty, as between the 
parties to this action, notwithstanding the written agreement. The 
court refused so to decide. The jury rendered a verdict in favor 
of the plaintiffs for the sum of $5,141.88, and judgment was 
entered thereon. 

M. A, Whitney and R. W, PecJcham, Jr., for the appellants. 
The engine and boiler became a part of the realty, and were subject 
to the liens of defendants' mortgages (Potter v. Cromwell, 40 N. Y. 
287; Voorhees v. McOinnis, 48 id. 278; Sparks v. State Bk., 
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7 Black. [Ind.] 469; Capen v. Peckham, 35 Conn. 88; Alvord 
C. M. Co. V. Oleason, 36 id, 86). The agreement in the chattel 
mortgage was of no avail, unless consented to by the mortgagee of 
the real estate (5 Am. L. Reg. [n. s.] 329, 330; Leland v. Oassett, 
Dig. [Vt. Eep.] 335; s. c, 17 Vt. 403; Preston v. Briggs, 16 id. 
124; Van Ness v. Pacard, 2 Peters, 137; Walmsley v. Milne, 6 Jur. 
[n. s.] 125; s. c, 7 C. B. [n. s.] 115; Grady's Law of Fixtures, 
153; 4 Mete. 310; Butler v. Parker, 7 id. 42; Lane v. King, 

5 Wend. 584; Shepard v. Philbrick, 2 Den. 174; Oillett v. Balcom, 

6 Barb. 370). Under a mortgage on the land alone, all fixtures 
erected prior or subsequent to the mortgage are embraced (7 C. B. 
[N. 8.] 135, and cases cited; 4 Deac. & Ch. 703; 4 E. D. S. 474; 
2 Bam. & C. 96; 2 Adol. & El. 157; 19 Barb. 317; 6 id. 370; 
15 Mass. 159; 7 Mete. 40; 8 Wend. 584; 2 Den. 174: 2 Sandf. Ch. 
359). 

John Oanson for the respondents. Plaintiffs had a right to fix 
the character of the property in the engine and boiler by the agree- 
ment in the chattel mortgage (Ford v. Cobb, 20 N. Y. 344, 349 ; 
Potter V. Cornwell, 40 id. 287, 294, 295; Voorhees v. McOinnis, 
46 Barb. 242, 246; s. c, 48 N. Y. 278, 286). 

FoLGER, J. It is well settled that chattels may be annexed to the 
real estate and still retain their character as personal property. See 
Voorhees v. McOinnis, 48 N. Y. 278, and cases there cited. Of 
the various circumstances which may determine whether in any 
case this character is or is not retained, the intention with which 
they are annexed is one ; and if the intention is that they shall not 
by annexation become a part of the freehold, as a general rule 
they will not'. The limitation to this is where the subject or mode 
of annexation is such as that the attributes of personal property 
cannot be predicated of the thing in controversy (Ford v. Cobb, 
20 N. Y. 344), as where the property could not be removed without 
practically destroying it, or where it or part of it is essential to the 
support of that to which it is attached (id.). 

It may in this case be conceded that if there were no fact in it 
but the placing upon the premises of the engine and boilers in the 
manner in which they were attached thereto, they would have 
become fixtures, and would pass as a part of the realty. But the 
agreement of the then owner of the land and the plaintiff is 
express, that they should be and remain personal property until 
the notes given therefor were paid; and by the same agreement 
power was given to the plaintiffs to enter upon the premises in 
certain contingencies and to take and carry them away. While 
there is no doubt but that the intention of the owner of the land 
was that the engine and boilers should ultimately become a part of 
the realty and be permanently affixed to it, this was subordinate 
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to the prior intention expressed by the agreement. That fully 
shows her intention and the intention of the plaintiffs that the act 
of annexing them to the freehold should not change or take away 
the character of them as chattels until the price of them had been 
fully paid. And as parties may by their agreement, expressing 
their intention so to do, preserve and continue the character of the 
chattels as personal property, there can be no doubt but that as 
between themselves the agreement in this case was fully sufficient 
to that end. 

But it is contended that where in the solution of this question 
the intention is a criterion, it must be the intention of all those who 
are interested in the lands; and that here the defendants, prior 
mortgagees of the real estate, were interested, and have not ex-/ 
pressed nor shown such intention. It is not to be denied that, as 
a general rule, all fixtures put upon the land by the owner thereof, 
whether before or after the execution of a mortgage upon it, 
become subject to the lien thereof. Yet I do not think that the 
prior mortgagee of the realty can interpose before foreclosure and 
sale to prevent the carrying out of such an agreement as that in 
this case. Had the mortgagees taken their mortgage upon the 
lands after the boilers and engine had been placed thereon under 
this agreement, they would have had no right to prevent the 
removal of them by the plaintiffs on the happening of the contin- I 
gencies contemplated by it. The rights of a subsequent mortgagee 
are no greater than those of a subsequent grantee; and he, it is 
held, cannot claim the chattels thus annexed, and must seek his 
remedy for their removal by virtue of such an agreement upon 
the covenants in his conveyance of the lands (Mott v. Palmer j, 
1 N. Y. 564; and see Ford v. Cobb, supra). 

A prior mortgagee who certainly has not been induced to enter 
into his relation to the lands by the presence thereon of the chattels 
in dispute subsequently annexed thereto has no greater right than 
a subsequent mortgagee. Xeither could claim as subject to the 
lien of his mortgage personal property brought on to the premises 
with permission of the owner of the lands and not at all affixed 
thereto. Xor can either claim personal property as so subject from 
the mere fact of the affixing, where by the express agreement of 
the owner of the fee and the owner of the chattel its character as 
personal property was not to be changed, but was to continue^ and 
it to be subject to a right of removal by the owner of the chattel 
on failure of performance of conditions. The language of the 
authorities is that the chattel in such case is personal property, for 
which an action of trover for the conversion of it may. be main- 
tained (Smith V. Benson, 1 Hill, 176; Mott v. Palmer, supra; 
Farrar v. Chauffetete, 5 Den. 527; Ford v. Cobb, supra). 
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Another consideration makes it clear, I think, that in this case/ 
the absence of a concurrent intention on the part of the prior/ 
mortgagees is of no weight. As above stated, as a general rule, all 
fixtures put upon lands by the owner thereof become a part thereof 
and subject to the lien of a prior mortgage; but sometimes it is 
doubtful if they have been so annexed as to so become. And then,] 
it is said, the question may be decided by the presumed intent of thel 
party making the annexation of the chattels {Winslow v. Mer. Ins} 
Co,, 4 Mete. 306). The law makes a presumption in the case of 
any one making such annexation, and it is different as the interest 
of the person in the land is different, that is, whether it is tem- 
porary or permanent. The law presumes that because the interest 
of a tenant in the land is temporary, that he affixes for himself 
with a view to his own enjoyment during his term, and not to 
enhance the value of the estate ; hence, it permits annexations made 
by him to be detached during his term, if done without injury to 
the freehold and in agreement with known usages. The law pre- 
sumes that because th6 interest of the vendor of real estate who is 
the owner of it has been permanent, that he has made annexations 
for himself, to be sure, but with a view to a lasting enjo\Tnent of 
his estate and for its continued enhancement in value. So the 
mortgagor of land is the owner of it, and has a permanent interest 
therein, and the law presumes that improvements which he makes 
thereon by the annexation of chattels he makes for himself for \ 
prolonged enjoyment and to enhance permanently the value of his 1 
estate {Winslow v. Mer. Ins. Co., supra). These are presumptions fr 

■" '^" "" '^' "" ' 






of the intention of the tenant alone, the vendor alone, and of the 
mortgagor alone; nor are they ordinarily concerned at all with 
the relation to the lands, or with the purpose of the landlord or the 
vendee or the mortgagee; though there may be cases in which the 
intention of both parties may be of effect, as where a mortgagee 
has loaned money with the understanding that it shall be applied 
to enhance the value of the estate by the addition of chattels in 
such manner. And they are but presumptions, which in all cases T 
may be entirely done away with by the facts (Lancaster v. Eve, I 
5 C. B. [N. s.] 717). So in Elliott v. Bishop, 10 Exch. 496; s. c. 
in error, 11 Exch. 113, it is recognized that the express agreement 
of a tenant may prevent him from the exercise of his right to 
detach his annexations, which is the same as to say that his agree- 
ment having shown that it was not his intention to remove them, 
the presumption of contrary purpose which would otherwise arise 
is repelled. So in Potter v. Cromwell, 40 N*. Y. 287, and cases 
cited, it is conceded that if the intention of the vendor of lands be 
to retain in chattels annexed thereto their character as personal 
property, such intention will prevail. So in Voorhees v. McOinnis, 
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supra, it is conceded that if the intention of the mortgagor of lands 
had been that chattels annexed were to be removable, the prior 
mortgagee could not have held them against the receiver of the 
goods, &c., of the mortgagor. See also Crane v. Brigham, 11 N. J. 
Eq. (3 Stockton), 29, 35; Teaff v. Hewitt, 1 Ohio St. (McCook), 
611-531. The general rules governing the rights of parties in \ 
chattels thus annexed to the real estate rest, as it appears, upon \ 
the presumptions which the law makes of what their purpose is 
in the act of annexation. This presumption grows out of their 
relation to and interest in the land, and not from the relation or 
interest in it of others which may be opposite. And as the pre- 
sumption of their purpose grows alone out of their relation and 
interest, it is repelled by whatever signifies a purpose different; 
not a different purpose in those holding a relation which may 
become hostile, but their own diflferent purpose. Hence, I conclude I 
that the agreement of the owner of the land with the plaintiffs, as 1 
it did fully express their distinct purpose that these annexations 
of boiler and engines should not make ihim a part of the real 
estate, was sufficient to that effect without any concurring intention 
of the defendants as prior mortgagees. 

Though the defendants became the purchasers of the land on 
the foreclosure of the mortgages, and were the owners of it in fee, 
and probably in actual possession of it, and of the boilers and 
engines annexed to it, before this action was brought or demand 
made of them for these chattels, yet they are to be considered in 
this case only as prior mortgagees of it. Such is the effect of the 
stipulation made by them that the sale upon the decrees should 
not in any manner change the legal rights of the plaintiffs in this 
action ; but for this it would have been necessary to liave determined 
the effect upon the rights of the parties of the sale on foreclosure 
and the change of title and possession of the lands, and the applica- 
tion to that state of facts of the principle laid down in Lane v. 
King, 8 Wend. 584, and kindred cases. 

It appears that the boilers and engine cannot be removed without j 
some injury to the walls built up about them, and which are a part 
of the real estate ; yet this fact will not debar the plaintiffs. The 
chattels have not become a part of the building; the removal of 
them will not take away or destroy that which is essential to the 
support of the main building or other part of the real estate to 
which they were attached ; nor will it destroy or of necessity injure 
the chattels themselves ; nor will the injury to the walls about them 
be great in extent or amount. So that the limitation hereinbefore 
stated does not apply. 

It is proper to add that the English case cited and much relied 
upon by the defendants has not been overlooked (Walmsley v. 
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Milne, 7 C. B. [n. s.] 115). I do not gather from it that the 
decision was placed upon the ground (as the defendants claim) 
that the mortgagee of the land did not expect or understand that 
the chattels annexed were removable or to be removed. The opin- 
ion of the court seems summed up in the concluding sentence: 
"We think, therefore, that when the mortgagor (who was the real 
owner of the inheritance) after the date of the mortgage annexed 
the fixtures in question for a permanent purpose and for the better 
enjoyment of his estate, he thereby made them a part of the free- 
hold which had been vested by the mortgage deed in the mort- 
gagee." It is to be borne in mind, too, that in England and in 
Massachusetts the rights of a mortgagee of land in the mortgaged 
premises are greater than in this State. He is regarded as the 
owner and the mortgagor in the light of a tenant. So that things 
annexed to the land become fixtures upon the land of the mort- 
gagee, as it were. See case last cited, page 133; Butler v. Pag^e, 
7 Mete. 40. 

The judgment should be affirmed, with costs to the respondents. 

All concur. 

Judgment affirmed.^ 



/.. 



^ Duff us v. Howard Furnace Co,, 8 App. D. (N. Y.) 567 (ISOef; Eavoa 
V. Estes, 10 Kans. 314 (1872) ; Cochran v. Flint, 57 N. H. 514 (1877) ; 
First National Bank v. Elmore, 52 Iowa, 541 (1879) ; Campbell v. Roddy, 
44 N. J. Eq. 244 (1888) ; BHnkley v. Forkner, 117 Ind. 176 (1888) ; War- 
ren v. Liddell, 110 Ala. 232 (1895) ; Willis v. Hunger Machine Co., 13 Tex. 
Civ. App. 677 (1896), accord. And compare McFadden v. Allen, 134 N. Y. 
489 (1892), and Brannon v. Vaughan, 66 Ark. 87 (1898). 
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• Sbotion v. Wastb akd Bepaib. 

KING y^SMITH. "T^ ^ ^ "^ "^y 
High Court op Chancery, 1843. ^y^^^JJ^^ tcxJio^^ui^^A^ 
(2 Hare. 239.) >K^eI^2-Z^^SS^^ 

W. Smith convey ed and surrendered certain freel^ld and copy- 4JltyCt^u^^^^ 
hold estates t o the use of J. Reid and his heira^ by way of mortgage, • T-^^^^Jj^ 
to secure £2700 and interest. W . Smith , by his will, gave all his / , 

r eal and personal estate to the defendan t. S. Smith (who was also ^^"^^ l/u^-^^ 
his heir-at-law, customary heir, and sole executor), " in hopes thBilfxZ^^ «^/| 
he might be able to pay his (the testator's) just debts, and find (klPj^t^J , 
a surplus for his trouble." J. Reid devised his legal in terest in 
the mortgaged premises to the plaintirf s, and appointed tnem m8 ^"7^^, /- i^( 
ex ecutors. The pl aintiffs , by their bill, charged that the mortgag ed ^j f 

pT CTiises were a ^^ scanty securi ty^' for the principal and interest y*^"*^ 4Xu^ i 
-» due, and that the pla intiffs were entitle d and claimed to be specialty 



cr editors upon the general estate of the mortgagor for the defi- 
ciency, and that, to ascertain the same, the mortgaged premises 
o ught to be sold . The bill prayed an account of the mortgage 
debt, a sale accordingly, and payment out of the proceeds; and 
if the same were insufficient, that the plaintiffs might be declared 
to be specialty creditors upon the estate for the deficiency ; that, if 
necessary, the suit might be taken as being on behalf of the plain- 
tiffs, and all other the unsatisfied creditors of W. Smith, and the 
personal and real pstate duly administered and applied. 

After appearance and before answer the p laintiffs filed thei 
supplemental biU . stating that, s ince the original bill was filed, th e 
de fendant had felled, and was proceeding to fell a nd carry away 
large numbers of timber and timber-like trees w hich were growing 
on the mortgaged premises, that many of such trees were lying 
upon the lands, and had been advertised for sale, and jjraying an 
account o f the trees felle d, and of the monies produced by the sale, 
and an i njunction t o restrain the fellin g and sale of trees from the 
morigaged premises! 

The plaintiffs moved for the injunction, according to the prayer. 

Vicb-Chancellor [Wigram]. It is now an established rule 
that if the security of the mortgagee is insufficient, and the court 
is satisfied of that fact, the mortgagor will not be allowed to do 
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11 that which would directly impair the security — cut timber upon 
/I the mortgaged premises. It has been argued that if the bi ll be 
for a foreclosure^ when the mortgagee seeks to take the w hole 
estate, the court will not prevent him [the mortgagor], pend ing 
that suit j i from cutting timber or receiving rents, or doing any other 
act incident to the ownership ; bu t that, if the plaintiff sued as 
a gene ral credi tor, the court would give him the relief by injunc- 
tion^ Tnat, however, is not the distinction . The rule would be 
rather the other way. The plaintiff, in a foreclosure suit, asks 
nothing more than the estate, whilst the plaintiff, in creditors' suit, 
seeks the application, not only of the mortgaged estate, but, if 
necessary, of the general estate also, in payment of his debt. It 
very difficult to suppose that a mere creditor can have any 
ngnt as tne argument assumes. On what principle is the executor 



IS 



such 



and trustee of rea l estate to be restrained at the suit of a genera l 
creditor from acting according to his judgment in the managemen t 
of the property ? 

I think the allegation in the bill, that the mortgaged premises 
are a scanty security for the debt, is a sufficient foundation for 
admitting evidence of the value of the estate. 

Vice-Chancellob. The cases decide that a mortgagee out of 



possession is not of course entitled to an injunction to restrain the 
mortgagor from cutting timbe r on the mortgaged property. If their 
security is sufficient, the court will not grant an injunction merely U 
because the mortgagor cuts, or threatens to cut, timber. There 
must be a special case made out before this court will interpose. 
The difficulty I feel i s in discovering what is meant by a ^^ sufficient 
security? ' Suppose^the mortgage debt, with all the expenses, to be 
£1000, and the property to be worth £1000, that is, in one sense, 
a sufficient security ; but no mortgagee who is well advised would 
lend his money unless the mortgaged property was worth one-third 
more than the amount lent at the time of the mortgage. If the 
property consisted of houses, which are subject to many casualties 
to which land is not liable, the mortgagee would probably require 
more. It is rather a question of prudence than of actual value^ 
I think the question which must be tried is whether the property the 
mortgagee takes as a security is sufficient in this sense — ^that the 
security is worth so much more than the money advanced that 
the act of cutting timber is not to be considered as substantially / 
impairing the value, which was the basis of the contract between j 
the parties at the time it was entered into. I have read the affidavit^ 
and I cannot find that either the rental or income of the property 
appears; but it seems that the substantial part of it consists of 
houses, which might make it a more serious question whether the 
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* court should permit the mortgagor to cut the timber. The supple- 
mental bill^ which states the circumstances with respect to the 
timber and prays the injunction, contains no case with reference 
to the insufficiency of value, nor does the plaintiff, by his affidavit^ 
make any such case. The bill and affidavit appear to proceed on 
the supposition that the mortgagor has no right to cut the timber 
under any circumstances. In the valuation which is attempted 
to be shewn, I am not told the quantity of the land, or the rental; 
nor can 1 discover of what class the houses are, or whether they are 
tenanted or not, or what is the nature of the property gener ally. 

It is stated, o n t he d efendant's affidavi ts, that he did^ot cut 
any of the trees with th e int entioli o f Injuri ng the estate, but on 
th e contrary he did it in the d ue an d proper course ^f hufih^^'^'y — 
and managemen t. What is meant by fell ing twenty-one large elm 
trees in due course of husbandry, I cannot comprehend . It is 
obvious that the defendant is using language of which he does not 
know the effect. There being, however, no abstract right on the 



part of a mortgagee io say mat tne mol'tgagor shall notcut timber, 
I am satisfied that there must be clearer evidence of the value before 



me^ or 



cannot grant the mjunctionT 



Let the motion stand over, with liberty to apply. If the defend- 
ant proceeds to cut more timber, the plaintiff can renew hi s 
application, and bring before me a case upon which I can adjud i- 
cate, an d then the costs of this motion will be disposed of. I should 
be ver y^ ^uctant to decide i t without k nowi ng what is the actual 
value of the security which has been accepted by the mortgagee, or 
whether he is really secured or not.* yi/f:/-' /^ ~--y 



o^ 



^ 



1^18 



Pbtbrson v. Clark, 15 Johns. 205 (iSlS). Per Curiam. There tsUt.t/^^^ 
can be no doubt but that th e deed from Van Camp to Clark^ and ca -V- ^^ 

, amounted only to a mortgage, and the /^^^r*'^^ 



\ 



defeasance given back 
simple question then is, whether a mortgage e can maintain an 
action of waste against the mortpagor^ before th e forfeit ure of fEe" 
^^^^ \ torj: he waste alleged to have been committed in thls ^ 
case was before the expiration of the time limi ted for th e pavment 
o X the money secured by the mortgage. Indeed, the present suit 
was commenced before that time. Waste is an injury done to the 



i 



^"^ 



i^ 



* This repregent^ the fl[eneral rule in this country; Brady v. WdUirtm, 
2 Johns. Ch. 148 (1816); Fairhank v. Cudvoorth,ZZ Wis. 358 (1873); 
Emmons v. Hinderer, 24 N. J. Eq. 39 (1873) ; Triplett v. Parmlee, 16 Neb. 
649 (1884), {aemble); Moriarty v. Aahworth, 43 Minn. 1 (1890). That 
the rifl;ht to an injunction to restrain waste by the mortga gor is a bsolute^ 
jBee .Vel«on V. ^ifici/ar, 30 111. 473 (1863).7^^^^ ^ ^aIm..*:^,*:^*. ^>^ 
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inheritance, and the act ion of waste is given to him who has the 
inheritance in expectancy, m remainder, or reversion ; but it is 
expressly laid down by Blackstone (3 Bl. Com. 225), that he who 
hath the remainder for life only is not entitled to sue for the waste, 
since his intere st may never, perhaps, come into possession, an d 
then he has suffered no in jury" So, likewise, with respect to the 
mortgagee, especially when the mortgage is not forfeited, his interest 
m the land is contingent, and may be defeated by payment of the 
money secured by the mortgage; and it must follow, as matter of 



course, that he has not such interest in the timber as to sustain an 



action of trover. The judgment of the court below must be reversed. 



^s^-A^ 





Campbell v. Macomb, 4 Johns. Ch. 534 (1820). The Chan- o^V^^ A<^ 
CELLOR [Kent] . I cannot ma ke it a condition of the order staying y T /" / 

the sale, that the defendant "ihouig"fepair the dam . This would be ^ _ . ^ y , 
a very extraordinary and dangerous interference with the exercise S^a<^ ^ 
of the rights of a mortgagor, and is, im practice, unknown. Suppose - i/^-te^^ ui^ 
the most valuable part of the mortgaged premises should consist ^^^iX^JUt^tt^^--^ 
oj buildings, and they shou ld accidenta lly be destroyed by fire ; c^ "^ — y<Ji(X^ 
the mortgagor be compelled immed ia tely to rebuild ? Is it not J ' f/tle/ 
rather incumbent on the mortgagee, or the surety, to provide for ^ ly "* 
such a case in the contract, or by insurance? It would bring dis- fi^ i^f^c^^ 
tress and ruin upon a mortgagor, to charge him with burdens and f(CiC4^ Cut^ 
duties not within the contemplation of his contract, and, therefore, /^ ^^u^jU^d*^^ 
not within his provident foresight. How far the court could or y__,^^^^^ 
ought to interfere in a case of negligent or permissive waste. aTT^^ci^/*^ 
rapidly impairing the securit y, is a question which need not now (Lt</cUjuf^ 
be discussed; for the relief, if any, would not be by directing the ..^^-e-^/t 



/*^-» 



mortgaged premises to be sold Jot a debt not due, or. under a decree q^ — 
ot sale, to give an order to repair or a reference to assess damages . AJi!Uu . 
The necessity of any interference of any kind, in cases of mort- «Co uaJ*^*-^^^^ 
gages, is exceedingly diminished by the consideration that the ^Jtfr^^ Cumu 
mortgagee can, if he pleases, relieve himself by obtaining possession >i>ftu2^ '>^ " 
of the land, and make, at his own expense, the requisite repairs, for L£j^ 'S h^ - 
which he would be allowed, in account, when the mortgagor came i^iZ^ \JU fs^ 
to redeem. It is also stated in this case that the present owner of Pj^q^^ 

' the equity of redemption is in the act of repairing the dam ; and 
it is so evidently his interest to do it, and his payment of the 
interest due on the mortgage, together, with the costs, is such 
decisive evidence that the property is considered to be worth more 
than the debt charged thereon, that I should infer there was little 

, or no foundation for the alarm discovered in the petition. 
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* STOWELL V. PIKE. ^vvJL^~Tf:<». c.fr'L/:i(r-^ %, 
StiPBEME Judicial Court of Maine, 1823. *^ C«*i**«. <s« . ^ 

(2 Green/. 387.) ^LW^ /»^aV C-^ 

111 an action of t respass Quar.e dausum frea it, the case was thus : 
The plaintiff, by his deed dated September 15th, 1819, bargained 
and sold the close described in the writ to one Bickford, in fee, 
taking from Bickford^ at the same time, a mortgage of the saSe 
land, to secure the payment of the purchase mon ey, for which 
i5icklora also gave his notes of hand to the plaintiff, amounting to 
three hundred and thirty dollars, payable at different periods in 
the course of two years and a half, with interest. In the course 
of the spring following, Bickford paid his first instalment ; a nd, in 
December, 1820. he sold all the timber then standing o n the 
premises, to the value of two hundred and thirty dollars , to the 
defendant. Pike, and others, who, with the other defendants in 



t heir employmenF, without license from the plaintiff, cut it down 
^and co nverted it t o their own use, for which cutting this action was 
^BroughL Bickford continued in possession of the premises from 
the dale of his deed till after the cutting of the timber, when the 
plaintiff entered upon him for condition broken, the residue of the 
purchase money being still due. 

Upon these facts the parties submitted the cause to the decision 
of the court, the defendants waiving any objection to the form of 
■action. 

L. Whitman for the defendants. This case is distinguishable 
from Smith v. Goodwin, decided lately in Cumberland (ante, p. 173) 
in the circumstance of Bickford's being in possession of the premises 
at the time of the supposed trespass, and in his having paid all the 
purchase money then due. The decisions in Massachusetts are 
against any action in favor of the mortgagee for an injury to the 
mortgaged premises while in the possession of the mortgagor and so 
situated as to render it doubtful whether the mortgagee will claim 
to hold the land, or rely on his personal security (Hatch v. Dwight 
& al, 17 Mass. 289). 

In this country, the mortgagor, under circumstances like the 
present, must, from the usage of the country, even where no express 
agreement is proved, be considered as having license from the 
mortgagee to do the acts for which these defendants are sued. Here 
the deed and mortgage were of even date, the land was what is 
termed a wild lot, and the acts done by the defendants were such 
only as are necessary to reduce any similar lot to a state of cultiva- 
tion and productiveness. It must have been known by the plaintiff 
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that such was the course to be adopted^ else no motive can be 
assigned for the purchase. Such has been the well-known and 
undeviating usage from the first settlement of this country, respect- 
ing lands thus purchased, and it ought not to be disturbed upon 
light grounds. It is a reasonable practice, favorable to agriculture, 
and deserving, on the score of public policy, of all the encourage- 
ment which courts of justice can give. 

Oreenleaf and Lincoln for the plaintiff. The action is substan- 
tially by the mortgagee against the mortgagor, for stripping the 
land of its timber. The trees were fixtures, and therefore not 
removable by the mortgagor; and this, whether erected by him or 
not (Elwes v. Maw, 3 East, 38; Smith v. Goodwin, ante, p. 173). 
To the objection drawn from the general practice in these cases 
and from public policy, it is answered, 1, this was not a clearing up 
of the lot, for the purpose of agriculture, but a sale of all the 
timber then standing on it, and so is not the case supposed. 
2. Whatever may be the rule of equity or good policy, the mortgagor 
is not brought within its principle, because he never applied to the 
discharge of his debt due for the land any part of the money ob- 
tained by the sale of the timber. Further, the indulgence here 
claimed amounts to a license, which is expressly negatived in the 
case stated. The mischiefs anticipated by the defendants may 
always be avoided in practice by pleading a license, and relying 
for proof on the general usage, which the jury will determine. 
Mellen, C. J., delivered the opinion of the court, as follows: ^ 
If A. mortgage lands to B. in fee, the legal estate is considered 
to be in B. as between him and A . and those claiming under A. ; 
BuTas to all the world but B., A. is considered as seised of the legal [ 
estate, and so may convey to C, subject, however, to the mortgage I 
{Blaney v. Bearce, ante, p. 132). For this reason, B. may main r 



tain trespass against A. and those claiming under him, because A.^ s 
possession is in submission to B.^s title, and is, in fact, the poss es- 
sion of 1 5. In Newall v. Wright, 3 Mass. 138, Parsons, C. J., 
delivering the opinion of the court, says, "It is very clear that, 
when a man seised of lands in fee shall mortgage them, if there 
be no agreement that the mortgagor shall retain the possession, the 
mortgagee may enter immediately, put the mortgagor out of posses- 
sion, and receive the profits; and if the mortgagor refuses to quit 
the possession, the mortgagee may consider him as a trespasser, and 



may maintain an action of trespa ss against him, or he may, i n 
a"Vrit o f entry, recover agai nst him as a diss eigor.^^ Thereis 
nothiiigTTihen, in the relation between mortgagor and mortgagee, 
inconsistent with the nature of an action of trespass by the latter 
against the former ; and surely a mortgagor, or one claiming under 
him, is not less liable for an injury to the mortgagee by cutting 
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down and carrying away timber and wood from the premises, than 
he would be by merely withholding the possession and receiving 
the rents and profits to his own use (Union Bank v. Emerson/ 
15 Mass. 159; Bro. Tr. 55, 362; 5 Rep. 13; Cro. Eliz. 784). We I 

I need not, however, rely on these cases, or decide on the form of I 
action, as the parties have waived all objections to form, if any 
exist. But on these principles we decided the case of Smith v. 
Ooodwin, cited for the plaintiff; and, on the same principles , we 
think the action maintainab le, u nless the alleged usage and genera l 
understanding with respect to felling trees and clearing wild land s, 
though m ortgaged to secure payment of the purchase money, should 
Bgconsi dered as preventi ng the application of those principles to 
a'caseTikethe present. It was urged by the defendant's counsel 
that such usage and general tacit understanding are equal to a 
license from the mortgagee to the mortgagor or his assignee, to do 
the acts which are charged in this action as a trespass. The facts 
in the case do not present this question . We have no means of 
knowing whether any such usage and general understanding exist. 
The argument of the counsel, therefore, cannot avail, as it does not 
apply. If such usage and understanding existed at the time of the 
transactions of which we have been speaking, and were considered 
as amounting to a license, and pleadable as such against the deed 
in question, they should have been disclosed in the form of a special 
plea, and the question arising thereon left to the decision of the 
jury. As the case stands, the plaintiff must have judgment for 
the value of the timber and costs, according to the agreement of 

Jhe parties.! 7^^ . ^A..^. ^TZuu^ 
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Supreme Court op Errors op Connecticut. 1843. f 
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This was an action of trover to recovei 




value o 




pair ^f //i/ ^^ /^ 

Burr mill-stones , taken by the defendan t. / nuf gf^ 

le cause was tried at New-Haven, January term, 1843, before f\ff^ ^ / 
Waite, J. C^ p^^ 

The plaintiff 'claimed title to the property in question, by virtue | ^ 
of a sale" made to him by Walter S. Thompson and Charles Cooper . | (i/ ^ 




^Pettmgill v. Evans, 6 N. H. 54 (1829) ; Dorr v. Dudderar, 88 HI. 107 ^^^^^_^ ^ 
(1878), accord. So in Vermont, after condition broken: Langdon v. Paul, • ^^ 
22 Vt. 206. (1850) ; Hagar v. Brainerd, 44 Vt. 294 (1872). -fu^^tj^^ 






t-b 



<^ 



f / 



u - 



r/i-ij 






UMy^ 



Q^J ^ a -iMr y«.^ M^i^ «^ ^ ' " 





cult ?iy^cZZir^ ^ ' i/». A^u^/^CilZ^ (^ McJT'Sj^ 









'^pyu^a>^ V <i^«^ --^^fcr ":^;;^ '<^ 



^-ftii doL. A .^^^'^ ^5t*-**y. ^f^^ 












hyv^'t y^-^jQAJt* '^P^ec/- yy^M^ 









. ^•f'i-K . «i.. — I'^ ' J^^ c jtU - — ^«i — I* I II 1^^ . — ttMfcs 



fi4:*fefi /i<&4-/ ^^aSr /ci*,. /3.~f(/^. 
h\<W^^ ^^ ^ /^ rj...i>»^^ 

*\fiV >t'UA- - eu^ /^ s&u -?— '-B^/— ^ 

V\htU Ai^ejL -tA^ it- UiJ Hi4r>^ ~^~ 

'<^^^ »i»o»^ ^-i^ >v^ /a- ~7Si -yY/bf-^ 
_£^2_^=^ Act.. 



• v.] COOPEH V. DAVIS. 417 

Th e defendant , who admitted the taking, claimed a ri^ht to do so. ) 
xmder the following circumsta nces. In October, 1839 7 he was the * 
^.^^ owner of an old grist-m ill, and, having p urchased a tract of lan d 

\ f or the site of a new grist-m ill, he ente red into a written contrac t 

with Thompson Cooper and David (?. Way, to build and complete 
the new mill. After they had erected the building for the new 
mill, and before it was completed according to the contract, viz. on 
the 21st of February, 1840, the de fendant sold and conveyed to 
them the whole property o w ned by him, belonging to the old mill 
a nd the new one, including the mill-stones in quest ion^ To secure 
the balance of the purchase-mon ey unpaid at the time of the sale, 
they afterwards, on the same day, gave two promissory notes, and 
executed and d elivered to the defendant a mortgage deed of the 
at me propert y. At this time said mill-stones had been taken from 
the old milTand placed by the side of the new one, to be used fo r 
its completion . They soon afterwards finished it, and put it in 
o peration for grinding corn and other grain, using said raill-ston es 
for this purpos e. The lower stone was set in a frame, fastened to 
the floor of the mill, and was fastened therein by means of wedges 
driven between the stone and frame; and in all other respects the 
a tones were placed in the mill in the manner in which mill-stone s 
are usually placed in grist-mil ls. 

looper and Way having failed to pay one of their notes after 
it became due, the defendant b rought his bill for a foreclosure, 
and, at the term of the Superior Court in January, 1842, obtained 
a d ecree against them, limiting the time of redemption to th e first 
Monday of July, 1842^ At the same term the defenJ Anf r^ocw^j't^ 
j udgmen t against them in an action of ejectme nt for the mort- 
gaged premises. He a fterwards took out execution on this judg- 
ment, and placed it in the hands of an office r to be executed. The 
officer made demand of Thompson Cooper for the possession of 
the premises, yrho informed him that he lived upon them, and 
r equested a delay of one week that he might remove his famil y 
therefrom: to which the officer consented. In the mean time 
Th ompson Cooper repaired to the mill and removed therefrom the 
mili-ston es, andr oid them to the plain tiff, who carried them to 
a ^certain shed and placed them there for safe-kee ping. Thot 
d efendant afterwards found them in the shed, took them away and| i 
c onverted them to his own use ; which is the taking complained of 
in the declaration. Cooper cmd Way, the mortgagors, continu ed 
i n j)068e8sion of the mill from the time of the sale made to the m 
until after the removal of the mill-st ones. ~ 

iJpon these facts the plaintiff claimed that he was entitled to 
a verdict in his favour; that the mill-stones were not conveyed to 
the defendant by virtue of the mortgage deed and, consequently^ 
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that he never had any interest in them ; that the mortgagors, having 
placed them in the mill for the purpose of carrying on their business, 
might lawfully remove them at any time while they continued in 
possession; that having so removed them they might legally sell 
and deliver them to the plaintiff, and the plaintiff prayed the court 
60 to instruct the jury. 

The court did not so instruct them, but informed them that 
although the mill-stones were not conveyed to the plaintiff by virtue 
of the mortgage deed, yet, having been placed in the miU in the 
manner stated, they became annexed to the freehold, and the 
mortgagors had no right to remove them therefrom and convey them 
to the plaintiff, especially after a decree of foreclosure, and judg- 
ment in an action of ejectment against them. 

The jury returned a verdict in favour of the defendant , and the 
p laintiff moved for a new trial for a misdirection. 

Kimherly, in support of the motion , contended, 1. That the 
defendant never acquired any title to the property in question. 
In the first place, the mortgage deed does not purport to convey the 
machinery of the mill. Secondly, it appears by the motion that 
these stones were not in the mill at the time of the mortgage, but 
were placed there by the mortgagors afterwards. Thirdly, these 
stones, after they were placed in the mill, continued to be personal 
estate, and, of course, were removable at the pleasure of the owner 
(Penton v. Roberts, 2 East, 88 ; Elwes v. Maw, 3 East, 38 ; Van 
Ness V. Pacard, 2 Peters, 137; Cresson v. Stout, 17 Johns. B. 116; 
Oale V. Ward, 14 Mass. B. 352). Fourthly, at any rate, the purpose 
for which the stones were placed in the mill, and whether real or 
personal estate, were questions of fact for the jury and, as such, 
should have been submitted to them (Gibbons on Fixt. 6). 

2. That if these mill-stones were so annexed to the building 
as that they became part of the realty, and thus a security for 
the debt, still, having been severed from the freehold whilst th e 
mortgagor s were in possession, they were unincumbered in the 
hands of their vendee . In the first place, the mortgagor continues I 
the owner of the property mortgaged until foreclosure (1 Pow. ( 
Mort. 156, n. a; 4 Kent's Com. 155; 2 Sw. Dig. 165, 167; Wakeman 
V. Banks, 2 Conn. B. 446, 600; Leonard v. Bosworth, 4 Conn. B. 
423; Clark v. Beach, 6 Conn. B. 159, 163; Toby v. Read, 9 Conn. 
B. 222; Peterson v. Clark, 15 Johns. B. 205; Barkhamsted v. 
Farmington, 2 Conn. B. 605). Secondly, the mortgage is a power 
to take possession and hold the premises as security; and if the 
mortgagor, whilst in possession, would impair the security contrary 
to good faith, the remedy is by injunction, not because the mort- 
gagee is owner, but because the mortgagor is using the estate I 
contrary to his agreement and to his good faith' (2 Sw. Dig. 168, 1 
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172; 4 Kent's Com. 165; Toby v. Bead, 9 Conn. R. 225). The 
mortgagee cannot sue the mortgagor for waste {Peterson v. dark, 
16 Johns. E. 205). Thirdly, the mortgagor being the owner, and 
in possession, has a right to use the property as his own, imtil 
restrained. 

3. That the rights of the parties are not changed by the decree 
and judgment. In the first place, if the relation were changed, 
then the mortgagor would be liable for the mesne profits, which 
could not be. He would be entitled, also, to emblements. And 
he would no longer be liable to pay interest on the debt. Secondly, 
the action of ejectment was premature. Only one note had fallen 
due ; and by the terms of the condition, the mortgagee was to take 
possession, on failure of the mortgagor to pay both notes. The 
time limited by the decree for redemption had not expired. 

Baldwin, contra, remarked, 1. That it was apparent from the 
facts stated in the motion, that it was the intention of the parties 
that the mill-stones, which were to be used in the completion of 
the mill, were to constitute a part of the defendant's security. 

2. That, independently of the contract which accompanied th e 
mortgage deed, and formed part of the security, the mill-stones 
when placed inThe mill became fixtures and part of the freehold , 
and, as such, were not removable by the mortgagor s, even before 
the judgment in ejectment (Crib. Fixt. 19, 55; Farrar & al. v. 
Stackpole, 6 Greenl. 154; Ooddard v. Bolster & al., 6 Greenl. 427; 
2 Serg. & Watts, 116). 

3. That, by the recovery in the action of ejectment, all right of 
the mortgagors was at an end. In going upon the premises and 
removing the mill-stones, they were trespassers (Hodgson & al, v. 
Oascoigne, 5 B. & Aid. 88; 7 E. C. L. 35; 2 Bac. Abr. 438). The 
indulgence of the officer who held the execution conferred no such 
right (Gib. Fixt. 43; 1 H. Bla. 258; 1 Pow. Mort. 214). It was 
not necessary that the writ of execution should be executed, to put, 
an end to the tenancy. The rights of the parties were to be deter- 
mined by the judgment. In trespass for the mesne profits, it is 
only necessary to produce the record of the judgment in ejectment; 
proof of execution executed is not necessary (Bui. N". P. 87). 

Waite, J. The defendant claimed title to the mill-stones in 
question, by virtue of a mortgage made to him of certain real 
estate, upon which was situated a grist-mill. He had obtained 
against the mortgagors a decree for a foreclosure, and a judgment 
for the possession, .in an action of ejectment. But before the 
expiration of the time limited for the foreclosure, and before he 
had taken actual possession, the mortgagors severed the stones from 
the mill and sold them to the plaintiff. The defendant, having 
afterwards found them, took possession of them as his own property. 
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The question arising upon these facts was whether the plaintiff 
had thus acquired, as against the defendant, a valid title. Upon 
the trial in the court below it was supposed that, after a decree 
for a foreclosure had been passed, and a judgment rendered in 
an action of ejectment for the possession, the mortgagors might 
be considered as trespassers in removing the fixed machinery and 
disposing of it in the manner stated in the motion. 

T he law recognized in the case of Hodgson v. Gasc oigne was 
thought to be applicable to the presen t (5 B. & Aid. 81 ; 7 E. C. L. 
35). It was the re holden t hat after a la ndlo rd had reco vered 
j udgment against his tenant in an action_ of ejectment_for the 
possession of the demised property, the tenant ceased t o hav e any 
interest in the growinj ^ crops, and t h e sheriff had no right to lev y 
an e xecution upo n_ Uiem. 

But, upon consideration, we are all satisfied that the principle 
laid down in that case does not apply to the present. Th er e, the 
question was as to the relative rights of a landlord and tenant: 
here, as to the rights of a mortgagor and mortgagee. 

By repeated decisions it is n ow fully establish ed that a mort- 
gagor, before his right of redemption is foreclosed, continues the 
o^er 6f the real estate mortgag ed ; that he is not accountable fo rj 
{he re nts and pro fits, nor liable, in an ac tio n at law, for was] 



committed while in possession . The mortgagee has merely a lien 
T ipon the property for the securitvof his debt, by virtue of whid i 
jain possession, and appropriate the pledge in payment 




debt. 



le mortgagor has, indeed, no right by the commission of I 



waste to render the security inadequa te. But the appropri ate 
remed y for such conduct is by way ofinjunctio n^ if the security 
is impaired by cutting and carrying away the wood and timber, 
the mortgagee has no power to seize them after they have been! 
severed and carried away ; but his duty, in such case, is to restrain i 
the mortgagor from such acts by an injunction. 

These general principles are not denied. But it is claimed that 
the rights of the defendant have been varied by the judgment in 
his favour for the possession. But we do not see that that circum- 
stance can make any material difference. He had not taken actual 
possession ; nor had his title to the property become absolute by the 
decree. He stood, simply, in the character of mortgagee out of 
possession. His further proceedings in relation to the mortgage 
might at any time have been arrested by paying him his debt. 
His interest in the property continued to be but a lien. The mort- 
gagors continued in possession, and as such were the owners, JThe 



mill-stones, after they had been severed from the mill, removed and 
sold, could not be reclaimed by the defendant by virtue of Eii" 
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mortgage. And although the design of the mortgagors probably 
was to impair the defendant's security, and prevent him from 
colleeting the full amount of his debt^ yet we cannot say that he 
iTentitled to relief in the manner in which he has sought it . jlis 
Tuty was to have protected his rights by an application^for an 
injunction! 

Upon this groxmd, therefore, without adverting to the other 
questions, which we do not consider it necessary to examine, we 
think a new trial must be granted. 

In this opinion the other Judges concurred. 
A MM/ y ^^^ ^^' ^^ ^^ granted.^ 

yrtc^x^ Clii^ CouBT OP Appeals op New York, 1860. r^^%'^. ^ 

^^f^"^ (^ "■ r. 1.0.) y^^. 

^ • tS" y^^ Pelt sued South worth and McGrawin the Court of Common 

y^ 7^ Pleas of Tompkins County, and declared in case for wrongfully 
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and fraudulently removing rails , timber, &c. from certain lands on 



tijuUUi. ^^^^^< wnich the plaintiff held a mortg ag e, thereby injuring his security, 
iJ olX^ T ^' It was proved on the trial that in May, 1840, Almeron Baily 
f w // and William E. Baily , being the owners of 119 acres of lan d in 
^^ ^ // Dryden, Tompkins County, executed a bond and mortgage covering 
AuLl^*^*^ ^^ the same to Harvey A. Bice, to secure the pajrment of $500, one 
— ^ £)jCf liaW payable in May, 1841, and one half in May, 1842. In August, 

1842, Bice so ld and assigned the bond and mortgage to the plaintiffs 

/Jul Xi^i^^' ^ho instituted a foreclosure suit thereon, and obtained the usua l 

^ /^^^ J decree for the sale of the premises in August, 1844. The amount' 

^Jf* ^ J then due on the mortgage, including the costs of the foreclosure 

T^^ ^^^^y '^*3 nearly nine hundred dollars. The mortgagors were in - 

^^-^ ^^' s olvent, and the premises were an inadequate security for this su m. 

d^-»^ "^ On the sale under the decree, which took place in October, 1844, 

4i^tf( itK the premises produced only the sum of $575. Shortly before the 

/ /> ^ sale and while the adv ertisement was running , the defendant Mc- 

^yvv/parTt^Ta>>. g-^^^ who had become the owner of the equity of redemption by 

h< •/« c onveyance from the mortgago rs, avowing that he would ^ ^stnp^ 

^Vfc*^ u*^ ij^^^^^ ^ g^j^^ru^ 39 jq^ J L. 336 (1877/; Vanderslice r.Xnapp, 20 



^^^ ^U ^^^<>^^ ▼• Sohtdlc, 39 N. J. L. 336 (1877r; Vanderslice y.Knapp, 20 
4ti^ H-c^ Kans. 647 (1878)^ TripZc« v. Parmlee, 16 Neb. 649 ( 1884 )*frem€r v. 

Beta, 46 N. J. Eq. 256 {\SS9)^accord, Compare Buckout v. Sioift, 27 Cal. 
433 ( 1866 f; and Hill v. Otdn, 51 Cal. 47 (1875)1^ 



J^ 



y^ 



f 



^<rv. 



422 



COllliON LAW RELATIONS. 



[CHAP. I. 



the land," proceeded to d raw off ra ils , and to cut down and draw 
off valuable timber , &c. The premises were thereby considerably 
lessened in value. These acts were done by McGraw, and by 
Southworth aiding and assisting him, with full knowledge of the 
plaintiff's mortgag e, and of the insolvency of the mortga gors. 

The defendants' counsel requested the court to charge the jury 
that McGraw, having the fee of the land and being in possession, 
had a right to take off the fences and timber, and that these acts, 
being lawful, could not be deemed to have been done wrongfully or 
fraudulently. The court charged that the acts were lawfu l i f they 
did not prejudice the plaintllf^s rights or impair his security, bu t 
if the defendants had impaired that security with a knowledge 
of the lien, then their acts were wrongful and fraudulent . The 
defendants' counsel also requested the court to charge that, inas- 
much as the plaintiff had alledged in his declaration that the 
defendants did the acts fraudulently and with a design to injure 
the plaintiff, he was bound to prove those allegations by other 
evidence than the mere removal of the rails and timber for their 
own emolument. The court refused so to charge. To the charge 
as delivered and to the refusal to charge as requested, the defend^ 
ants excepted . The jury found a verdict of $150 in favor of th e 
plaintiff . The judgment entered thereon was affirmed in the 
Supreme Court on error brought. The defendants appeale d to this 
court. 

Pratt. J. There is no doubt but that an action on the case will 



lie for an injury" of the character complained of in this case. It 
forms no objection to this action that the circumstances of the case 
are novel, and that no case precisely similar in all respects has 
previously arisen. The action is based upon very general princi- 
ples, and is designed to afford relief in all cases where one man ia 
injured by the wrongful act of another, where no other remedy 
is provided. This injury may result from some breach of positive, 
law, or some violation of a right or duty growing out of the relations | 
existing between the parties (1 Cow. Treat. 3). 

The defendant McGraw , in this case, came into the possession 
of the land subject to the mortga ge. The rights of the holder of 
the mortgage were therefore paramount to his rights, and any 
atte mpt on his part to impair the mortgage as a security was a 
violation of the plaintiff's rights . But the case is not new in its 
circumstances. The case of Gates v. Joice, 11 John. 136, was 
precisely like the case at bar in princip le. That action was brought 
by the assignee of a judgment against a person for taking down 
and removing a building from the land upon which the judgment 
was a lien. The plaintiff's security was thereby impaired. The 
court in that case sustained the action. The decision in that case 
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was referred to and approved in Lane v. Hitchcock, 14 John. 213, 
and in Oardner v. Hearit, 3 Denio, 234. Nor is there any thing 
in the case of Peterson v. Clark, 15 John. 205, which conflicts with 
the principle of these cases. That was an action by a mortgagee 
in the usual form of an action for waste. The declaration alledged 
seisin in the plaintiff, upon which the defendant took issue. There 
was no allegation that the mortgagor was insolvent, or the judgment 
as a security impaired.- The only issue to be passed upon was that 
in relation to the seisin. It is quite clear that upon such an issue 
the mortgagee must fail. Now this action is not based upon the 
assumption that the plaintiff's land has been injured, but that his 
mortgage as a security has been impaired. His damages, therefore, 
would be limited to the amount of injury to the mortgage, however 
great the injury to the land might be. It could, therefore, be of 
no consequence whether the injury occurred before or after forfeit- 
ure of the mortgage. The action is clearly maintainable . f 

It only remains, therefore, to be considered whether t here was 
a ny error in the charge of the cour t. In order to come to a correct 
conclusion upon this point, it becomes necessary to examine the 
exceptions to the charge in connection with the undisputed testi- 
mony in the cause, and the propositions upon which the court were 
required to charge. It had been proved that the defendants knew 
of the mortgage, that the mortgagors were insolvent, and that the 
property had been advertised for sale by virtue of the mortgage. 
They were forbid to remove the fences and timber, for the reason 
that the security would thereby be impaired. It was also proved 
that the value of the mortgage had been impaired by such removal. 
Under this state of facts the defendants' counsel asked the court 
to charge the jury that McGraw, having the fee of the land and 
being in possession, had a right to take off the fences and timber; 
that the acts being lawful could not be deemed to have been done 
wrongfully or fraudulently. The court charged that the acts were 
lawful if they did not prejudice the plaintiff's rights or impair his 
security, but that if they had impaired the security, knowing the 
plaintiff's lien, they were liable. As an answer to the propositions I 
of the defendants' counsel, the charge was corre ct. Acts may be * 
harmless in themselves, so long as they injure no one, but the 
consequences of acts often give character to the acts themselves. 
It is upon this distinction that the maxim is based, sic utere tuo 
ut alienum non Imdas. As I have before observed, the lien of the ' 
plaintiff upon the land was paramount to any interest which the 
defendants possessed therein, and any wilful injury of that lien 
by them was a violation of the plaintiff's rights, for which an action 
would lie. 

The defendants' counsel also asked the court to charge that, the 
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plaintiff having alledged in his declaratidn that the defendants 
did the acts fraudulently and with a design to injure the plaintiff, 
he was bound to prove the allegations by evidence other than the 
mere act of removing the timber for the emolument of the defend- 
ants. The court refused so to charge , to which there was an 
exception. This proposition is somewhat obscure, b ut I understand 
it to mean that the plaintiff should prove that the primary motive 
of the defendant s was to cheat the plaintij f. If the defendants 
knewTEat by taking off the timber the value of the plaintiff 's 
mor tgage as a sec urity^ would bc~ir hpaired, they would-be legJly 
c hargeable with a design to effect that object, although th eir leadin g 
motive may have been their own g ain. A man must be deemed to 
design the necessary consequences of his acts. If, therefore, he does 
a wrongful act, knowing that his neighbor will be thereby injured, 
he is liable. It is upon this principle that persons are often charge- 
able with the intent to defraud creditors, or to conmiit any other 
fraud. The immediate motive is oftentimes self-interest, but if 
the necessary consequence is a fraud upon his neighbor, the actor 
is legally chargeable with a design to effect that result. Upon the 
whole, therefore, although the charge is not quite so explicit as 
it shou ld be, yet taken in connection with the propositions presented 
to tn e court, I think it was substantially correct. The judgment 

-SnSi^^ me Court should be affirmed 

Judgment affirmed,^ 

WILSON V. MALTBY. ^^ ^Y"^ g^yj gr i^ ^w>^ 

CouBT OF Appeals of New Yobk, 1874. '^ / _. -t- 

Appeal from order of the General Term of the Supreme Court ^ "Y^^ ttjuf^ 
in the third judicial department, affirming an order of Special u^^ h^ 
Term denying a motion for a new trial. f ^ ^ ^^ \ 

This action was brought for the foreclosure of a mortgage made ^f*^ j 
by the defendant, George Hubbard, and wife. Plaintiff sought to U a ^ ^"^^ j 
recover of defendants, C. S. Maltby and Thorn J. Houston, in case Uefl^^ U--^ 
the mortgaged premises should not realize, upon sale,, sufficient to \JI^ f^^ 
pay the mortgage debt, the value of certain wood cut upon the yy*<^ tu^JjU 

^Waterman v. Matteson, 4 R. I. 539 (1857); Jackson ads. Turrell, ^^^ /j^ /^^^*\ 
39 N. J. L. 329 (1877), aooord. Adams v. Corriston, 7 Minn. 456 (1862), ^^ -^ // / 
contra. Compare Allison v. McCune, 16 Oh. Rep. 726 (1846). ^^^  Xtl/CT ^<- 
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mortgaged premises^ the complaint alleging fraud and collusion 
between them and the mortgagor. 

Hubbard purchased the premises in question, being mostly wood- 
land, of plaintiff's intestate, in 1867, subject to a mortgage thereon 
held by one Knapp, giving the mortgage in suit for part of the 
purchase-money. In 1871 Hubbard entered into a contract with 
Maltby and Houston, by which he sold to them the wood growing 
on the mortgaged premises, the same to be cut by the purchaser, 
measured and paid for March 1, 1871. Plaintiff, learning that 
the wood was being cut, called upon Hubbard and threatened to 
stay the cutting by injunction ; but, upon Hubbard agreeing to pay 
over the money received for the wood on the Ejiapp mortgage, he 
abandoned the intent. On the 27th February, 1871, after the wood 
was all cut, plaintiff, being apprehensive that Hubbard would not 
do as he agreed, notified the purchasers of the wood of his lien, of 
the agreement with Hubbard, and communicated to them his fears, 
requesting them to delay paying over the purchase-money; this 
they declined to do, but paid the same to Hubbard, as agreed, on 
the first of March. Up to the time of such notice they had no 
knowledge that there was any mortgage upon the premises, and 
the allegations of fraud were not proved. Hubbard did not pay it 
over, as agreed, but absconded therewith. The mortgaged premises 
were insufficient to pay the mortgages. 

Andrews, J. The contract for the purchase of the wood was 
made by the defendants, Maltby and Houston, with Hubbard, the 
owner of the land from which it was taken. Hubbard was in 
possession of the premises, and, by the contract, the defendants 
were to cut the wood and to pay Hubbard a certain price per cord 
on the 1st of March, 1871. The defendants did not know until 
on or about the 24th of February, 1871, of the plaintiff's mortgage, 
or that there was any incumbrance on the land. The wood had 
then been cut, and nothing remained to be done by the defendants 
under the contract, except the payment of the purchase-price. 
There can be no doubt that the title to the wood vested in the 
defendants upon its severance from the land. They were the 
owners of the wood by purchase from the owner of the land, and 
were debtors to Hubbard for the agreed price. The fact that the 
land was mortgaged when the contract was made, or when the wood 
was cut, did not affect the defendants' title to the severed property, 
and although the cutting of the wood impaired the security of the^ 
mortgage, the defendants were not responsible to the mortgagees J 
for the resulting injury, unless they cut the wood knowing of the J 
lien and with intent to injure the plaintiff in respect to his security { 
{Van Pelt v. McOraw, 4 Comst; 110). There is an additional 
reason in this case why the plaintiff is precluded from treating the 
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act of the defendants, in cutting the wood, as tortious, or as a 
violation of his rights or equities. After he was informed that 
the defendants were cutting the wood, he took no proceeding to 
prevent a continuance of the waste, but allowed the work to proceed 
upon the promise of Hubbard that he would apply the money he 
should receive from the defendants upon the Knapp mortgage. 
The promise was made in December, and it was not until the 
following February that he notified the defendants of his claim 
on the premises, and at that time they had completed the work 
under the contract with Hubbard. This transaction operated as 
a license to Hubbard to sell the wood to the defendants, and 
estopped the plaintiff from questioning their title. The question 
then comes to this: Could the defendants lawfully pay their debt 
to Hubbard, against the protest of the plaintiff, after being in- 
formed that Hubbard threatened to violate his agreement to apply 
the money on the prior mortgage? There can be but one answer 
to this question : The defendants' contract was with Hubbard alone, f 
and their debt was owing to him. The promise of Hubbard to * 
apply the amount he should receive from the defendants on the 
Knapp mortgage did not make the plaintiff the assignee of the 
debt. It gave to the plaintiff at most a right as against Hubbard 
to intercept the payment upon proceedings taken, based upon 
evidence that he threatened to dispose of the money in violation 
of his agreement. 

We express no opinion whether such an action could be main- 
tained, but we think it is clear that, until prevented by the order 
of the court, the defendants could lawfully pay the debt to Hub- 1 
bard, and that, if they had refused, he could have maintained an 
action to recover it. The defendants were neither parties nor 
privies to the agreement between Hubbard and the plaintiff, as to 
the application of the fund, and they owed no legal duty to the 
plaintiff to defer the payment of their debt at his request. That 
agreement recognized Hubbard's right to receive the payment, and 
no legal proceedings having been taken to prevent it, the payment 
to him was a valid discharge of their obligation. In view of the 
finding of the jury, it cannot be claimed that they colluded with 
Hubbard in the transaction, or misled the plaintiff, or induced him 
to institute legal proceedings against Hubbard upon the promise 
to retain the money until an injunction should be procured. 

The judgment should be affirmed. 

All concur. 

Judgment affirmedA 



^ Augier v. Agnew^ 98 Pa. St. 667 ( 1881 ) , accord. / 
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««. v.] SEAELE .. 8AWyEB_ .^ .^JS:^^^?^ ^^ 



SEABLE V. ^k^NXmy^^ ^ ^^^"^^l^^JP^ 

Supreme Judicial Coubt of Massachuseots, 1879. ^^X^X^^ /il-^^jt^^^ 

(127 3fa55. 491.) ^^'^-•^^^^^^^ " ^ ' ^ 

Morton, J. This is an action of tort for the convysion of at /^ 
— ^ f- quantity of wood and timber ! ~ ^ q^ 

K, rjU^/«*A«*^ It appeared at the trial that one Warren, being the owner of A^ ^ , . 
(t tbr XJ^ ^ * lot of wood-land, mortgaged it to the plaintiff's testat or ; and «^^ A^^-^^^J^ 

that, a fter the condition of the mortgage was brok en, but b efore ^^^ cjL^<^i^<jt^ 

the mortgage e had taken possess ion, W arren cut the wood and J. ^x^ a^<^ 
timber m question and sold it to the defendan t. The presiding y . / ^^ 
justice of the Superior Court ruled that, " if the defendant bought ^^'^^^^ j^ 
of the mortgagor wood and timber cut from the mortgaged prem- ^f t/t^ fuc^ - 
ises, and exercised such acts of ownership over the same as would //x^^ui^jUt^ * 
amount to a conversion, then he would be liable to the mortgagee aJm^i/o^ mJ^ 
for the value of the same, without any previous demand, and J/TT///! ^ 
although he bought the same in good faith and without any notice . t,li 7S~ 
or knowledge of any claim upon the same.'^ To this ruling the y*V^ -^ 
defendant excepted. ^^^^^^^t/T 

Upon the question whether, if a mortgagor com mits waste by # ^ ^r<t/3ui 
removing buildings, wood, timber, rixtuf6S 6r other parts of the "jfcb^ i^^ li-^-e^ 
realty, the mortgagee out of possession can follow the property Qtph u- dU^-ru? 
after it Has been severed, and recover it or its valu e, t here have ^ ^c/vV /*^^. 
b een conflicting decisions in different jurisdictions. ^ In New Yor k 4J^ i^ (jv 
and Connecticut, it has been held that a mortgagee out of possession ^"^ITV 
cannot maintain an action at law for waste committed by the ^^^^^ 
mortgagor; and that he has no property in wood or timber cut and 
removed, so as to enable him to maintain trover for its conversion 



(Peterson v. Clark, 15 Johns. 205; Cooper v. Davis, 15 Conn. 556). fjt .a- 
On the other hand, it has been held in Maine, New Hampshire , if^'^^^^ uJ^ 
Vermont and Khode Island, that timber, if wrongfully cut and ^^ J^/ ylJi 
removed by the mortgagor, remains the property of the mortgage e ^ -/jj^r yf^£^ 
out of possession, and he may recover its value of the mortgagor or 
a purchaser from him (Pore v. Jenness, 19 Maine, 53; FrothinQ- 
ham V. McKusick, 24 Maine, 403; Smith v. Moore, 11 N. H. 55; 
Lang don v. Paul, 22 Vt. 205; Waterman v. Matteson, 4 R. I. 539). 
We are not aware that this precise question has been adjudicated 
i n This State, but the prievious decisions of this court in regard 
fo the rights of mortgagees and the nature of their interest in the 
mortgaged estate, are such as to lead to the conclusion that a 
mortgagee out of possession is entitled to timber, fixtures and other 



parts of the realty wrongfully severed, and may recover ihem. 
Their value, if a conversion is proved. In Fay v. Brewer, 3 Pi 



or 
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203^ it was held that a mortgagee in possession, but before fore- 
closure, could maintain an action on the case in the nature of 
waste against a tenant for life, for cutting down trees on the 
mortgaged land before he took possession, and the court in the 
opinion comment on the case of Peterson v. Clark, 15 Johns. 205^ 
as not being of authority here, ^jsince the law of mortgage in New 
York is so different from our own.' ' In Page v. Robinson, 10 Cush. 7^^ Z^jdi^'^ 
99, it was held that a mortgagee, after condition broken, though j^^^,^,^ ^ 

not in actual possession, could maintain trespass against the mort- ^-X- 

gagor, or one acting under his authority, for cutting and carrying 
away timber-trees from the mortgaged premises, without license 
express or implied from the mortgagee. In Cole v. Stewart, 11 
Cush. 181, it was held that an action at law would lie by a mort- 
gagee not in possession against one who, under authority from the 
mortgagor, removed a building from the mortgaged land. In 
Butler V. Page, 7 Met. 40, a second mortgagee sold to the defendant 
a building standing on the mortgaged land, who took it down and 
removed the materials. It was held that the administrator of the 
mortgagor could not maintain trover for the materials, as the fee 
of the mortgaged premises was in the mortgagees, and the removal 
of the building vested no property in the materials in the mort- 
gagor's representative. 

In Wilmarth v. Bancroft, 10 Allen, 348, a house standing on 
mortgaged land was partially destroyed by fire. The mortgagor 
sold to the defendant such materials as were saved, and brought 
this action to recover the price agreed to be paid. It was held that 
the fact that the mortgagee had claimed the agreed price, and 
forbidden the defendant to pay it to the mortgagor, was a good 
defence. The opinion is put upon the ground that the partial 
burning of the house, and the consequent severance of the unbumt 
materials, "did not terminate or affect the mortgagee's interest 
in the fixtures." So it has been held in several cases that a mort- 
gagee out of possession may maintain an action at law against the 
mortgagor or a stranger for removing fixtures and thus impairing 
the security (Oooding v. Shea, 103 Mass. 360; Byrom v. Ckapin, 
113 Mass. 308 ; King v. Bangs, 120 Mass. 514). 

The fair result of these authorities is that, under our law, a 
mortgagee is so far the owner in fee of the mortgaged estate that, 
if any part of it is wrongfully severed and converted into personalty 
by the mortgagor, his interest is not divested, but he remains the 
owner of the personalty, and may follow it and recover it or ita 
value of any one who has converted it to his own use (Stanley v. 
Gaylord, 1 Cush. 536 ; Riley v. Boston Water Power Co., 11 Cush. 
11). But the severance must be wrongful, and, where it is made 
by the mort^gor or one acting under his authority, whether it l a I 
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wrongful or not will depend upon the question whether a license 
to do the act has been expressly given, or is fairly to be implied 



1 from the relations of the parties. The true rule is as stated in 
^mith V. Moore, 11 N. H. 55, and approved in Page v. Robinson, 
10 Cush. 99, that acts of the mortgagor in cutting wood and 
timber, or otherwise severing parts of the realty, are not wrongf ul 
when from the circumstances of the case the assent of the mortgage e 
may be reasonably presumed. The relation between a mortgagor 
and mortgagee is a very peculiar one. The mortgagee takes an 
estate in fee, but the sole purpose of the mortgage is to secure his 
debt. Usually in this State the mortgage contains a provision that • 
the mortgagor may retain possession until condition broken . The 
object of this is that the mortgagor may have the use and enjoyment 
of his property^ and it implies a license to use it in the same 
manner as such property is ordinarily used and as will not un - 
reasonably impair the adequacy of the security. If a mortgage be 
of a dwellmg-nouse, the mdi^g^^^ay ao many acts, such as acts 
of repair or alteration, which may involve the removal of parts 
of the realty, which would not be wrongful because within the 
license implied from the relations of the parties. If a farme r 
mortgages the whole or a part of his farm, with a clause permitting 
him to retain possession, as was probably the case at bar, it is 
within the contemplation of the parties that he is to carry cuThis 
farm in the usual manner, and a license to do so is implied.N In 
such case, it is clear that he is entitled to take the annual crops, and 
wood for fue l (Woodward v. Pickett, 8 Gray, 6iy)~ And we do 
not think that the implied license is necessarily limited to the 
annual crops, but that it extends to any acts of carrying on the 
farm which are usual and proper in the course of good husbandry. 
If, in carrying on similar farms, it is usual and is good husbandry 
to cut and carr y to market wood and timber to a limited exten t, 
a license to do this might be implied from the relation of t he 
parties. 

he bill of exceptions furnishes us with so meagre and imperfect 
a history of the case, that we are unable to say how far these 
considerations are applicable in the case at bar. But the ruling of 
the presiding justice seems to have been general^ that the defendant 

^ould be liable if the wood and timber were cut from the mortg a ged 
premises, and to have excluded the question whether, under th e 
circumstances of the case, the assent of the mortgagee thereto could 
fairly be presumed by the jury . _We are of opinion that this 
question should be submitted to the jury, and, therefore, that aTnew 
trial must be ordered. 

Exceptions sustained. 
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EQUITY RELATIONS. 

Section I. Once a Mobtoaoe, Always a Mobtoaob. 

HOWAED V. HARRIS. 
HiQH CouKT OF Chancery, 1681. 

(1 Vem. 33.) f-.f-^. Oir.'iri /J.ff Aj- <• 

Howard mortgages land, and the proviso for redemption was 
thus: p rovided that I myself, or the heirs males of my body ma y 
redeem.^ The question was, whether his assignee should redeem 
it? and it was decreed he should ; for if onoe a mortgage, always 
a mortgage. 

In this case p art of the mortgaged estate happened to be in 
V^^»^ • g^fefc^ Mrs. Howard^s jointure, and it was admitted that she thereby was 
irHtUf. Hrktd entitled to a redemption of the whole mortgage ; and so it was ad- 
yjh^tr ^*T^ judged in the case of Browne and Edwards* 
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NEWCOMB V. BONHAM. ^^Jtr" (^ 
High Court of Chancery, 1681, 1683, f684. OMc 

(1 Vem, 7, 214, 232.) <^ ^ ^^H ^^^^ [T 
A man being seised of lands in fee, makes m abfolute conve^j/anoe ^ y 

" * The words of the proviso are " that if he or the heirs of his body paid 
the £565, the mortgage money, and interest at two years' end, the conveyance 
to be void." Then a further sum of money was borrowed by Howard ; and 
the above-mentioned proviso was released by deed, and another proviso 
contained in such last-mentioned deed " that if he or the heirs of his body 
begotten should, at a given day therein mentioned, pay £1000, then," Ac. 
And in this case there was a covenant on the part of the mortgagor that 
no person should have the power or benefit of redemption, but only himself 
and the heirs of his body. On the effect of such a covenant, vide Neuxsomh 
V. Bonham, ante, p. 7, note. In the principal case a plea as to the redemptton 
was put in, but overruled. — Rep. _ « /•/ -r 

« Reg. Lib. 1681, A. fol. 260. (?»t . CjP, r Z]. Pn^^UC , lAlL^ ^ ^^^ ^'^ 
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thereof to the defendant Bonham ; but by another deed of the same 
date the lands are made redeemable upon pa3rment of £1000 and 
interest at any time during the life of the grantor ; and in case the I 
lands should not be redeemed in his lifetime, then he covenants that 
the same should never be redeemed. The grantor dies before the 
lands are redeemed, and his heir at law exhibits a bill to have 
a redemption. 

It was a proof in the cause that the mortgagor had a kindness/ 
for the mortgagee, as being his near relation, and did intend him( 
the lands after his death, and that the clause of redemption was 
put in only upon the account that the mortgagor was then a bach- 
elor, and so might marry and have issue; but that his full intent 
was that in case he died without issue the mortgagee should have 
the lands absolutely without redemption; and also that the said 
one thousand pounds was really the full value of the estate at the 
time of the conveyance, but it afterwards happened to be a good 
bargain, it being a reversion after two lives, and the two lives 
happening to die within a short time: and it was urged that the 
mortgagee run hazard enough, for that as it happened to be a good 
bargain, it might have been a bad one, and yet he had no covenant ^ 
nor other remedy to compel the repa3rment of his money, for the 
mortgagor had time to redeem during life ; and suppose the mort- 
gagor should have lived thirty or forty years after the mortgage 
made, and then had come to redeem, as he might have done, there 
had been all the interest upon interest thereby lost, which comes to 
more than the principal. 

The Lord Chancellob [Nottingham] was of opinion that]? 
although the mortgagor had time to redeem during life, yet theV 
mortgagee might have compelled him to redeem, or have foreclosed { 
him : and said that it was a general rule, once a mortgage and always I 
a mortgage; and in regard the estate was expressly redeemable in i 
the mortgagor's lifetime, it must continue so afterwards, and there* ( 
fore decreed an account and a redemption.^ 

This case came now before the court upon a demurrer to a bill of 
review to reverse a decree made in this cause by the Lord Chancel- 
lor Nottingham; and the error assigned was that the defendant 
Newcomb ought not to be admitted to a redemption against his 
express agreement in the mortgage deed to redeem within a certain 
time, or otherwise that the estate should be irredeemable. 

It was argued for the demurrer, 

* And also per Lord Chancellor, that the deeds of lease and release being 
but a security, the same could not be extinguished by any covenant or 
agreement at the time of making the mortgage. Reg. Lib. 1680, B. 538; 
ffide Roaoarrick v. Barton, 1 Ch. Ca. 217. — Rep, 



.J4 



4S2 



EQUITY RELATIONS. 



[CHAP. n. 



I 



l«t That an estate could not be a mortgage at one time and after- 
warda become an absolute purchase by one and the same deed. 

2dl7. That the mortgagee in this case had a proper remedy, and 
might have made his estate absolute in a legal course, Tiz., by 
exhibiting a bill to foreclose the mortgagor of the equity of redemp- 
tion : and they cited the case of Yieldmington and Oardiner, where 
mortgagor was to redeem during life only, and yet his heir admitted 
to the redemption ; and Sir Robert Jason's case, where an estate was 
to go to his wife and her heirs, unless a sufficient jointure were 
settled within such a time limited in the deed; and the case of 
Howard and Harris. • — "^ 

But as to that case it was answered though there was a qualified 
redemption, yet there was an express covenant for rq>ayment of the 
mortgage money, and so it was in the power of the mortgagee to 
make it a mortgage at any time. 

But the LoBD Keeper [Sir Francis North] inclined to reverse 
the decree, for that modus A conventio vincuni legem; and all con-1 
ditional purchases or bargains must not be turned into mortgages : | 
and said that where there is a condition or covenant that is good 
and binding in law, equity will not take it away. 

It was objected against the bill of review that they had assigned | 
errors collected from the proofs in the cause that did not appear in I 
the body of the decree. | <*. 1 * 

But the Lord Keeper observed that was occasioned by the ill way 
they had got of late in drawing up decrees in general without par* 
ticularly stating the matters of fact ; and said the plaintiff in a bill 
of review should not be concluded by it, unless the matter of fact 
were particularly stated in the decree. 

At last it was agreed by the counsel to wave the signing and 
enrolling the decree by consent, and to hear the cause again ds 
integro. 

This cause coming on to be heard de integro before the Loan 
Keeper^ he adhered to his former opinion that there ou^ffht to be no 
redemption in this ca se; and principally because it was proved in J 
the cause that the intent and design of the mortgagor was to make 
a settlement by this mortgage, and that he intended a kindness and 
benefit to the mortgagee in case he should not think fit to redeem 
this estate in his lifetime ; and that there being an express covenant 
that the mortgagor might redeem at any time during his life, he 
thought he could not in equity have been debarred of that privilege;. , 
for by a bill to foreclose a man you shall only bar him of his equi- 
table title when the estate in law is become forfeited ; but where he 
has a continuing title at law, as in this case an express proviso that 
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he might redeem at any time during life^ he thought equity could 
not debar him of that privilege ; and therefore^ being the mortgagee 
in the present case, could not have compelled the mortgagor to re- 
deem, and he might have lived so long as to have made it an ill 
bargain ; and now, when by a contingency it happens to be a good 
bargain, there is no reason to raise an equity from thence to take 
the estate from the mortgagee, especially in this case there being 
a kindness and benefit intended him by the mortgagor : and therefore 
reversed the Lord Nottingham's decree, and dismissed the original 
bill for a redemption.^ 



'-TO l.i 
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BATTY V. SNOOK. A--^;^^ - 
Supreme Court op Michioan/1868. ^ ^ / 

(5 KtcA. 231.) U^-^Ttt^ ^ /^^ -^ 
Appeal from Macomb Circuit in Chancery.* tJ k^ oi^ Qji^otc<JL>^^ cXjC^^ 

Maraficially drawn; ^^i:^;^ u>i-*-^ 






Manning, J. : The bill in this case is very 
80 much 80 that, on first reading it over, one is at a loss to know 



irj<(^^*^ 




sometimes be overlooked or lost sight of by reason of the rubbish 
under which it is concealed. We think, however, there are sufficient 
facts stated, when separated from the irrelevant or immaterial 
matter, to enable ub to treat it as a bill to have a certain deed and 
contract relative to real estate declared a mortgage, and for redemp- 
tion of the mortgaged premises. As such we shall consider it. 
C ompMnant purchased of the d efendant, Warner, in 1853 a lot in 



MxoL/^^ 




_^ :3:5' 

the village of Mt. Clemens, on which there was a saw mill. On ^ ^ //f fi ^ 
the 5th of April, 1854, the premises were deeded by Warner to ^^^^ ^ 



c omplainant, who at the same time, to secure a part of the purchase- i/^ [aj ^^ 
interest— ISOO^on the 18th November, 1854; $500 in one year ^^-^-t^LC.^^^ 



money, mortgaged the lot to Warner for $2331.26 . payable with 



i^ 



thereafter; the like sum in two years; and the balance, being (XAAJLe^t,.c^<y 
$831.26, in three years. The complainant soon thereafter, and in 



' Reg. Lib. 1683, A. fol. 482. And this dismission was afterwards, 1 May 
1689, affirmed in Pari.; Joum. House of Lords, 14 vol. Fui. Bonham v. 
Hewcomb, 2 Vent. 366 and 193. — Kep, 

' The facts are sufficiently stated in the opinion. 
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less than a year^ became embarrassed in his business, and was unable 
to pay Warner and his other creditors what he was owing them. 
He was i ndebte d to Warner in a large sum over and above the 
mortgage debt , and Warner, being aware of his pecuniary difficulties, 
was solicitous to get his debt secured — that is, that portion of it 
not included in the mortgage ; and went twice from Saginaw, where 
he was residing, to Mt. Clemens, to see if he could not make some 
arrangement with complainant for that purpose. On his last visit 
a s ettlement took place between the partie s, from which it appears 
c omplainant turned out property in part" payment of what he was 
owing him, leaving a balance still due Warner of $2000. Warner , 
t o effect the settlement, was induced to ta ke_ the property at mo re 
t han its value. In pursuance of this settlement, the m ortgage from 
co mplainant to W arner was can celed, and the mortgaged prem ises 
were deeded back to Warner by complai nant. This deed bears date 
on the 6th i<'ebruary, 1855. 

Ther e^is also a contr act between the parties for the repurcha se 
of t he premises by compla inanT This contract bears date I^ebru- 
ary 7th— the day after the deed. Were the two instruments parts 
of one and the same transaction, or were they separate and distinct 
transactions ? The difference in their dates favors the latter view, 
but it is by no means conclusive. The bill alleges both had their 
origin in the settlement, and t hat they are parts of the same trans- 
a ction, and were intended as security for the payment of the $2000. 
T he answer, instead of denying this in clear and explicit terms, as 
it should have done if it was not the truth, we think admits it. 
Referring to Wamer^s second visit, the answer says he (Warner) 
was about to return home when complainant stated to him he had 
a horse and buggy and a certain promissory note he would let him 
have if ^'he would release all complainant was owing him aside 
from the mortgage and a part of the latter, and extend the pa3rment 
due on the mortgage to the Ist of December, 1855." The answer 
then proceeds: "That this defendant, thinking he could do no 
better, then and there agreed to take said note and horse and buggy 
and a deed of said saw-mill lot and mill, and entered into contract 
A" (the contract of 7th February, 1855, already spoken of), "with 
the design and express understanding on the part of said complain- 
ant and this defendant, if he (the said complainant) failed in any 
particular in complying with said contract A, that he (the said 
complainant) should have no right at law or in equity to the saidi 
lands and saw mill; and said contract A was particularly and' 
expressly conditioned to be the same as an original contract for 
the conveyance of land, in which time should be material, and every 
requisite on the part of said complainant to be done and performed 
should be by him literally complied with." 
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Here is an admission of complainant's case by the answer. It 
a dniits the deed and contract are parts of one transaction, and that 
the object of them was to secure the balance of complainant's deb t 
to Warner . It also shows that if complainant failed to pay promptly 
when the debt became due, he was to forfeit all right at law and in 
equity to the premises he had conveyed to Warner, and that to effect 
this object it was agreed the contract should be considered and 
treated as an original contract for the purchase of the premises, in 
which time should be material . When the arrangement was entered 
into there was but one payment due on complainant's mortgage of 
the 5th April, 1854, and one other that would become due before- 
the 1st December, 1855, when complainant was required to pay $500- 
on the contract of 7th February, which also provided for the pay- 
ment of the remaining $1500 in one year thereafter — ^nearly a year 
before the last installment would have fallen due on the mortgage 
given in 1854. The contract contained a covenant for the payment j 
of the $2000, and by it complainant was to retain possession of the:! 
premises and was not to remove any buildings or machinery. J 

Other facts might be mentioned to show the mortgage of *64 was 
canceled, and the deed and contract of the 6th and 7th February, 
^55, were made to secure the $2000 complainant was owing Warner ; 
but it is unnecessary to notice them or to go into the proofs to 
establish what is admitted by the answer. 

The only remaining question is, whether the case is one proper 
for the interposition of a court of equity. 

Once a mortgage, always a mortgage, may be regarded as a maxim 
of the court. Equity is jealous of all contracts between mortgagor 
and mortgagee by which the equity of redemption is to be shortened 
or cut off. The mortgagor may release the equity of re demption 
to the mortgagee for a good and valuable consideration when done 
voluntarily, and there is no fraud and no undue influence brought 
to bear upon him for that purpose by the credito r. But it caimot 
be done by a cotemporaneous or subsequenty executory contract by 
ghich the equity of redemption is to be forfeited if the mortgage 
debt is not paid on the day stated in such contract without an 
abandonment by the court of those equitable principles it has ever 
acted on in relieving against penalties and forfeitures . What we 
now call a mortgage was at common law a conditional conveyance 
of the land, by which the title of the vendee was to terminate or 
become absolute on the performance or non-performance of the 
condition of the grant by the vendor at the day. When such con- 
veyance was made to secure a debt, or for the performance of some 
other act by the vendor, equity took cognizance of the transaction 

^Compare Wynkoop v. Cowing, 21 111. 570, J 1859). 
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_^,f,- jnerdy for the payment of 
rej (bt> «>/i«7«»" '■*T(Vfe'-forniaiice thereof by the 
doinir of the act, *^f ^^ ihe csfate had become absolute, 
i/H> day l>*d e^'P^^^g premises. To allow the equity of 
H rcconrcyoce "^^^^ jmre of it in a separate contract 
'he cut q ^^£^|;^mo ii law doctrine^ us in^ for th8t_ 
'-^^^IX^LS^—r^^j^m^t one to effect the object. 
I^l^^^T-^jj^it^o whom Warner conveyed on the 
" .- purchased with full knowledge of complain- 
y.u I>(M,iJi' 1 r. '^^^ poseession soon after, and has been in 

 uT since- 

Th • dc 1' of the court below, dismissing the complainant's bill 
Willi costs must be reversed «nd a decree be entered declaring the 
Aeed and i'oiiiract one transaction and to be a mortgage, and that 
^mplaimiol is entitled to redeem; and the transcript must be 
fcniitted to ihc court below for further proceedings. 

The other justices concurred. 
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the second judicial department, entered March 20, olii^~^^^ 



lent of the Appellate Division of the 9n- ff^j 
id judicial department, entered March 20, 
a judgment in favor of defendants, entered upon ^^Xt^jUt^ 



oF the action and the facts, bo far as material, are 
(■ opinion. 

The case made by the complaint waa that of a mort- 
ii right to redeem from a mortga^ or his deviacea in 
The d efendants denied that there was any ''mortgage , 
iiii -'iilute conveyance from the plaintiff to one Owen 
:i subsequent conveyance from the latter to a bona fide 
riiey also pleaded the S tatute of Limitation s and 
piriod of six and ten yeara as the limit exceeded by the 
in'inging her action. 

;i.L;reed upon by the parties and admitted by the plead- 
^C^ \J , A ings are m substance aa follows : On the 14th of August, 1878, the 
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p laintiff owned and was in possession of a parcel of ^ n ^ in the 
city of New York worth $10,000 and upwards, and at the same 
time she was indebted to Owen Byrn e in the sum of about $3000, 
secured by three mortgages on said premises, which were under 
pr ocess of foreclosure . I n order to secure the payment of this 
indebtedness she co nveyed the land to said Byrne at his request by 
a deed dated on the day last named and duly recorded. ^ ^ The said 
deed was given as security^ and for no other purpose . It contained 
f ull cove nants, su bject to said mortgages, which, as it was declared , 
^*^ s hall not merge in the fee, but shall remain valid and subsisting; 
liens/L-Said Byrne at the same time gave back a defeasan ce of 
even date whereby he jgreed to reconvey to the plaintiff upon the 
pa yment to liim within o ne year of said indebtedn ess certain" 
advances which he agreed to make for her benetit and the costs of 
r the foreclosure proceedings. It was stipulated that she should be 
relieved from personal liabilitv on the bonds a nd that no judgment 
for deficiency shored ^^be claimed or entered against her in any 
action that may be taken upon said bonds or mortgages so long as cJ^MM^a i 
she and all persons claiming under her s haU jiot dispute or contes t *.^^^]u^fcJ 
the title of the ^^ said Byrne ^^ or hiT^ assigns to said mortgaged v^ 
premises or the amounts due him on said* mortgages. . . /' Said 
instrument also provided ^^ that as to the agreement by the ^^ said 
Byrne ^^ to reconvey said premises, timri in nf th? irispp(!f th'^^ ;;^^^, 
and, further^ that this instrument shall not be recorded by oiTon 
behalf of the '^ plaintiff, ^^ and that for a violation of this provision 
this agreement, so far as the same provides for such reconveyance, 
shall thereupon become utterly null and voi37' The defeasance 
was never recorded. 

Said Byrne at once took possession of the premises and remained 
in possession thereof until tne 13th of June, 1881, when he conveyed 
to on e Walker by a deed duly recorded , but " said conveyance was 
made without the consent of the plaintiff, who had no knowledge 
of it until this action was begun '^ on the 7th of March, 1895. Said 
Byrne died on the 11th of January, 1889, leaving a will by which 
he g ave all his property, real and personal, to the defendant s. His 
executor accounted and has been discharged, and the property of 
the testator has been delivered to the defend ants. The plaintiff 
claimed that the rents and profits of the premises received by Byrne 
amounted to more than the principal and interest of the deS t 
secured . She alleged in her complaint that if Byrne had conveyed 
the premises to any one, such conveyance was made without her • - 

knowledge or consent. She demanded an accounting: as to the '^^ ?f «-*-^ 
amount due from he r, and that she might ^^ be at liberty to redeem ^ •^•^ * 
said mortgaged premises upon payment of whatever may upon such 
accounting be found due, which this plaintiff hereby offers to pay/' 
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and that the defendants be compelled to convey said premises to 
her. She also demanded alternative and general relief. ^Said 
Walker, who still owns the premises^ was not made a party to th e 
\ction. The trial ]'n<^g^ diflmiRRpd the complaint upon thft grnnnd 
that ^^ the Statute of Limitations is a conclusive defense/^ and the 
Appellate D i vision affirmed, on an opinion rendered in overrulin g 
a demurrer to the answer, when the case was in the first department 
(15 App. Div. 624; 1 id. 316). 

The facts agreed upon show that there was a mortgage ; for a 
deed, although absolute on its face, when given as security only, is 
a mortgage by operation of law (Horn v. Keteltas, 46 N. Y. 605 ; 
Meekan v. Forrester, 52 N. Y. 277 ; Odell v. Montross, 68 N. Y. 499 ; 
Barry v. Hamburg-Bremen Fire Ins. Co., 110 N. Y. 1, 5; Kraemer 
V. Adelsberger, 122 N. Y. ^67;Macauley v. Smith, 132 N. Y. 524; 
15 Am. & Eng. Encyc. 791 ; 1 R. S. 756, sec. 3; Laws 1896, ch. 547, 
sec. 269). While there was no covenant to pay the debt, none was 
needed, for the property was worth much more than the amount ( L7 ^^^^ ^m 
of the indebtedness, and the mortgagee could safely confine his j y , ^ -t~l 
remedy to the land (1 R. S. 739). The absence of such a covenant^ 
the conditional release of any claim for deficiency, and the agree- 
ment not to record the defeasance, are of no importance in view 
of the express admission that the deed was given as security . The 
deed and defeasance were executed at the same time, and as the 
latter in express terms refers to the former, they must be construed 
the same as if both were embodied in a single instrument. When 
read together in the light of the admission that the object was to 
secure a debt, it is clear that the transaction was not a conditional 
sale, and that tEe covenant making time the essence of the contract 
to reconvey has no more effect than if it occurred in the defeasance 
clause of an ordinary mortgage. An instrument executed simply as 
security cannot be turned into a conditional sale by the form of 
a covenant to reconvey, and even if there was a doubt as to the 
meaning, the contract would be regarded as a mortgage, so as to 
avoid a forfeiture, which the law abhors (Matthews v. Shcehan, 
69 N. Y. 585). As^jkas said by the Supreme Court of the United 
States : "It is an established doctrine that a court of equity will 
treat a deed, absolute in form, as a mortgage, when it is executed 
as security for a loan of money. That court looks beyond the terms 
of the instrument to the real transaction, and when it is shown to 
be one of security, and not of sale, it will give effect to the actual 
contract of the parties. ... It is also an established doctrin e that 
an equity of redemption is inseparably connected with a mortgage ; 
^hat is to say, so long as the instrument is one of security, the 
borrower has, in a co urt of equity, a right^lo redeem the property 




U. Cii 



-/ 















"■v^ 

'^w 
^ 



^^OuOk?i- ^>t^C^^.x^^ C^CtJut^. A^ ^7Zl ^-r^ 











^ 



Cjxjla In. Jx^€^. 








SBO,!.] MOONEY V. BYBNE. 439 

upon payment of the loan. This right cannot be waived or aban- 1 1 (t' « •/ ^ 
cioned by any stipulation of the parties made at the time, even i f // 
embodied in the mortgage . This is a doctrine from which a court 
of equity never deviates" (Peugh v. Davis, 96 U. S. 332, 33G). 

The right to redeem is an essential part of a mortgage, read in 
by the law if not inserted by the parties. Although many attempts 
have been made, no form of covenant has yet been devised that wHl 
cut off the right of a mortgagor to redeem, even after the law d ay 
has long passed by (Clark v. Henry, 2 Cow. 324, 331 ; Jones on 
Mortgages, § 1039). Even an express stipulation not to redeem 
does not prevent redemption, because the right is created by law . 
For the same reason an express power to sell at private sale after ^ ^jj^'^SVui,?/ 
default is of no effect. ^^If,^^ said Chancellor Kent, *^a freehold p^^^j^^^ Uu^ 
estate be held by way of mortgage for a debt, then it may be laid xisJbu oJu 
down as an invariable rule that the creditor must first obtain a ^^ ft^^J^T 
decree for a sale under a bill of foreclosure. There never was an i » *i s-^U • 
instance in which the creditor, holding land in pledge, was allowed ^i a ' . u^^a 
to sell at his own will and pleasure. It would open the door to the ^ ^ * ' ' * 
most shameful imposition and abuse'' (Hart v. Ten Eyck, 2 Johns. 
Ch. 62, 100). The utmost effect claimed for the provision that the 
defeasance was not to be recorded is that it was a consent to a private 
sale after default . As was well said by a recent writer : ^^ If the 
instrument is in i4;s essence a mortgage, the parties cannot by any 
stipulation. However express a nd positive, render it anything ^but 
a^ mortgage, or deprive it of tne essential attributes belonging to  
a mortgage in equ ity. The debtor or mortgagor cannot, in the 
inception of the instrument, as a part of or collateral to its execu- 
tion , in any manner deprive himself of his equitable right to come 
in after a default in paying the money at the stipulated time, and 
to pay the debt and interest, and thereby to redeem the land from 
the lien and incumbrance of the mortgage ; the equitable right of 
redemption, after a default, is preserved, remains in full force, and 
will be protected and enforced by a court of equity, no matter what 
stipulations the parties may have made in the original transaction 
purporting to cut off this rigW (3 Pomeroy's Eq. Jur., § 1193). 
So Mr. Thomas says that ^ ^ it was a bold but necessary decision of 
equity that a debtor could not, even by the most solemn engagements 
entered into at the time of the loan, preclude himself from his right 
to redeem ^" (Thomas on Mortgages, § 9). ~ 

To prevent undue advantage through inadequacy of consideration, 

either with or without an opportunity to repurchase, the courts are 

Steadfast in holding that a c onveyance , whatever its form, if in fact 

given to secure a debt, is neither an absolute nor a conditional sale, 

but a mortgage, and that the grantor and grantee have merely the^ 
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rights and are subject only to the obligatioDfi of mortfgagor and 
mortgagee {Lawrence v. Farmers' L. & T. Co,, 13 N. Y. 200). In 
the case before us there was no purchase of the land by Owen 
Byrne, for the existing relation of debtor and creditor between 
himself and the plaintiff was not ended , but was continued by a 
contract intended to secure the old debt, together with some further 
advances. He had a lien on, but no estate in, the land {Thorn v. 
Sutherland, 123 N. Y. 236 ; Uubbell v. Moulson, 53 K Y. 225, 228). 
She had the right to redeem and he the right to hold the land until 
she redeemed, or her right of redemption was cut off by the judg- 
ment of a court of competent jurisdiction. The continued existence 
of the debt is the birthmark of a mortgage, and that is involved i n 
the concession that the land was conveyed as security. The passing . 

of the law day did not extinguish her. right, for *' once a mortgage, ^ **^^ *^^^ 
always a mortgage " is a maxim so sound and ancient as to be^ . , , j^ 
a rule of property. As the deed was a mortgage when given, it did A^*^ l/yr^ 
not cease to be a mortgage after the period of redemptiony oad "^^^^ ^^ ' 
expired. In Macauley v. Smith, supra, it was held that the sur- 
render of possession by the grantor to the grantee after the debt 
became due did not prevent the levy of an attachment, issued in 
behalf of creditors of the former, upon lands conveyed to the latter 
as security. 

The plaintiff, therefore, is a mortgagor, whose right to redeem 
from the mortgagee in possession has not been cut off nor cut down 
by any act or omission on her part. As the defendants stand in 
the shoes of Owen Byrne, with no rights except by way of gift under 
his will, the case is the same in principle as if he were living and 
the sole defendant . After the plaintiff had established her right 
to redeem as to him what answer could he make thereto? Would 
It be an answer for him to say, " I have conveyed the lands away, 
and, therefore, you cannot redeem ? ^ ^ While this would be a con- 
clusive answer in behalf of Walker, tlie present owner of the land, 
if he had been made a party and the right to redeem had been 
asserte d againsi him, can Owen Byrne or his devisees say that, b y 
ms wrongful act in conveying the land, he deprived the plaintiff 
of the right to redeem in any form and confined her to an action 



for the monevs recp ivpfl nr\ thft rj^Ip^ t p which the Statute of Limita ^ 
tions would be a bar ? Can a mortgagee by his own act, without 



a judicial sale or the consent of the mortgagor, destroy the right 
to redeem, which is so carefully guarded by the courts ? The mort- 
gagee could not, by selling the mortgaged premises, change the 
rights of the plaintiff as against himself. As to him, she still has 
the right to redeem, for by his act, without her knowledge or con- 
sent, he could not annul his covenant to reconvey. That covenant 
is still in force, and the plaintiff may compel its performance, so 
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far as the rights of third parties^ acquired under the Becording 
Act, will permit. As Owen Byrne conveyed to a bona fide purchaser , 
jthe plaintiff cmnot follow the land as such, but she is not prevented 
Iby that wrongf ul act from any form of redemption now practicable. 
^o act of his could utterly destroy her cause of action to redeem. 
He might affect its value, but he could not take its life. As a sub- 1 
stitute for a decree requiring him to repurchase the land anj 
convey it to her, which might be impossible and would be apt t 
involve hardship, she may treat the value of the land, measure 
in money presum ed to be in his hands when her right to redeei 
was established, as land, and enforce the right of redemption accorS 
ingly. Unless we virtually sanction his wrongdoing by permittin 
him to defeat her right of redemption absolutely by his own act^ 
upon showing a right to redeem she must be permitted to make the 
best redemption possible as against him, jecause he has put it 
out of his power to render to her all she is entitled to, he cannot " 
refuse to make the nearest approach to it that is lef t A court of 
equity, m order to bring about an equitable result, disregards forms 
and treats money as land and land as money when required to 
prevent injustice . A mortgagee in possession under a recorded 
deed, absolute on its face, with an unrecorded defeasance, cannot 
sell the land and claim that the purchase price is money as against 
one who has an equitable right to insist that in legal effect it is 
land. As the plaintiff established a right to redeem, Owen Byrne 
and his devisees cannot complain if, in working out the relief 
required by the v i olation of his covenant, the court does the best it 

the money as la nd. In orde r, 
out of his wrongs the law 
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can to right the w rong by treating t he 
to prevent him from making a profit. 



raises the presumption that he now has the full value of the land 
as a separate funa in his hands^ and treating it as land allows the 
p laintiff to redeem , the same as if it were in fact land. As against 
the wrongdoer and his estate it will exert all its power to make 
the plaintiff whole, paying due regard to equities arising through 
improvements upon the land, so as not to give her more than she 
is equitably entitled to. « 

Thus, in Meehan v. Forrester, supra, the court, through Rapallo, 
J., said: '^The sale was shown to have been made without the 
consent of Meehan and in violation of his rights, and it does not 
appear that the plaintiff ever had notice of it. He was not bound 
by such a sale. He was entitled to his land on payment of the 
amount due to Bertine or his representatives. If Bertine, by reason 
of his own wrongful act, had deprived himself of the ability to 
restore the land to which the plaintiff is equitably entitled, he or 
his representatives were bound to account to the plaintiff, at his 
election, either for the proceeds of sale of the land or its value at 
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the time when the plaintiff's right to such reparation was established 
(Hart V. Ten Eyck, 2 Johns. Ch. 117; Peabody v. Tarbell, 2 Cush. 
227, 233; May v. Le Claire, 11 Wall. 236, 237).'' 

In that case, as in this, the only cause of action alleged or proved 
was the right to redeem ; but as the premises had been wrongfully 
conveyed, the plaintiff, upon establishing such right, was awarded 
compensation on the basis of value at the time of the trial. Com- 
pensation was allowed as an equitable substitute for actual redemp- 
tion. In other words, the land which should have been conveyed 
was appraised by the court, and the defendant compelled to restore 
the amount of the appraisal, as the only method of redemption 
. 'jl^/ possible. The form of relief granted was a money judgment, but 
*** that was possiWe only because a right to redeem had been estab ^ 

' lished , for without that right the relief would be limited to th e 
proceeds of the sa le (Baily y, Hornihal, 154 N. Y. 648, 661). So 
inlhe case at bar, the plaintiff established the same right, but the 
defendant showed that he had placed it beyond his power to recon- 
vey. Thereupon in rebuttal and not as a part of her cause of 
action, the plaintiff had the right to prove the present value of the 
land, so as to follow the money presumed to be in the defendant's 
hands, and redeem that which he had wrongfully substituted for 
the land, the same as if it were in fact land. Guided by the cardinal 
principle that the wrongdoer shall make nothing from his wrong, 
equity so moulds and applies its plastic remedies as to force from 
him the most complete restitution which his wrongful act wiU 
permit (May v. Le Claire, 78 U. S. 217; Van Dusen v. Worrell, 
4 Abb. Ct. App. Doc. 473; Miller v. McOucldn, 15 Abb. [N. C] 
204 ; Hart v. Ten EycJe, 2 Johns. Ch. 62, 108 ; Enos v. Sutherland, 
11 Mich. 538, 6^2 ;Budd v. Van Orden, 33 N. J. Eq. 143; 8. c, id. 
564). When he cannot restore the land it will compel him to 
restore that whioh stands in his hands for the land, and will not 
permit him to assert that it is not land when the assertion would 
be profitable to himself but unjust to the one whom he wronged. 
He cannot escape by offering to pay what he received on selling the 
Tands, but must pay the value at the time of the tri al. He cannot 
cut od the right of redemption and convert it into a personal, 
liability, for he is still a mo rtgagee, and subject as such to the 
mortgagor's rights. The fact that the injured mortgagor need not 
take the proceeds of the sale, but may insist on the proved value 
of the land, as well as the pleadings and proofs, show that this is 
a pure action to redeem, and must be so regarded for all purposes. 
Jncluding the defense of the Statute of Limitations. While the 
mortgagor is helpless as against his grantee, she is not helpless as 
against him. 

The defendants insist that as the plaintiff can only recover a 
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money judgmeii t^ the cause of action is in the nature of an ancount- 
ing for money had and received, and hence that the six-year, or at 
most the ten-year Statute of Limitations is a bar . This is not 
an action, however, to recover money, but to redeem land from 
a mortgage, and but for the misconduct of the defendant would 
have resulted simply in a judgment of redemption, with an account- 
ing for the rents and profits of the land, after payment of the debt 
by the plaintiff, according to her demand and oflEer before the 
commencement of the action. ^The period of limitation provided 
by the Code, within wliich an action to redeem from a mortgage 
may be maintained, is twenty years after breach of the condition 
or the non-fulfillment of the covenant therein containe d (Code Civ. 
Pro., § 379). So far as the defendants are concerned, the plaintiif 
had a right to redeem. She brought her action to redeem and 
established it by evidence, and was entitled to judgment accordingly; 
but as that judgment would be ineffectual because the mortgagee 
had sold the land, equity will simply vary its relief from a judgment 
of redemption in land to a judgment of redemption in money repre- 
senting the land. If the plaintiff had not elected to redeem, but ^ 
to sue for money had and received to her use, the case of Mills v« 
Mills, 115 N. ^. 80, relied upon by the defendants, might be an 
authorit y. In that case, however, as was stated by this court, " all 
the relief a^d for in the complaint is an accounting and a judg- 
ment for a suni of money, and no other relief was needed or possible 
upon the factsNestablished. This was in no sense an action to 
redeem, as there \a8 no mortgage and nothing to redeem.^^ The 
relief demanded, asxappears from the appeal book on file in this 
court, was simply a jb^gment *^ for all moneys received by '' the 
defendant. No claim wa^^^ade that the two transactions, which 
were four years apart, constituted a mortgage, or that there waa 
ever a right to redeem. The theory of the action was that the 
defendant lawfully sold the l and and should account for the pro* 
oeeds, after aeducting his own claim . Thus, the court said : " Abso- 
lute title to the lands was vested in the defendant, evidently with 
the intention that he might sell them and reimburse himself, and 
pay over any surplus to his brother." The fundamental fact that 
the defendant so ld without right was wanting in that case, and 
hence the principle, w hich is the basis of our judgment, could no t 
he appli ed. Jt is the wrongful conveyance by the mortgagee in 
possession^ under a deed absolute on its face, that enables a court 
of equity to hold on to the case after ordinary redemption has been 
ghown to be impossible, and to allow such a redemption against 
the wrongdoer as will prevent him from gaining by his wrong, an d 
will give the plamtig her due as nearly as may be. 
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The judgment appealed from should be reversed and a new trial 
granted^ with costs to abide event. 

Parkeb, Ch. J., Bartlbtt, Mabtik and Werner, J J., concur^ 
Gray, J., not voting; Cullen, J., not sitting. 

Judgment reversed, eic,^ 

^ ** That the deed under which defendant held the land, although ahsolute 
in form, was a mortgage, admits of no doubt. . . . The original character 
of the transaction was in no manner changed hj the renewal of the note 
for the balance and hj accepting a new agreement as to making a deed on 
payment of the sum to become due, notwithstanding it contained a clause 
declaring time of payment material and of the essence of the contract, and 
in case of failure the ' intervention of equity is forever barred.' The relation 
of mortgay)r a,nd mortgagee still continu ed." — Per Scott, J., in Tennery v. ^ 

t, Nicholson, 87 111. 464 ( 1877 ) . Accord, are Clark ▼. Henry, 2 Cowen ( N. Y. ) , / 
. •-- 324 (1823) ; Stover ▼. Bounds, 1 Oh. St. 107 (1863) ; Bearss v. Ford, 108 * 
111. 16 (1883) ; Parmer v. Parmer, 74 Ala. 286 (1883) j Twrpie v. Lowe, * 
114 Ind. 37 (1887), and the authorities generally. 
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CHAPTER II. {Continued). 



uiTY OF Redemption. 




Sbctiok II. Release of the E 

MdUUyU.0ut^ . 'J C^ 'cJL^oi IMoLKji fj^'''<^^ kou^ 0^^ . /?t <£^-z<^ 

^ TRULL V. SKINNER. TTSVT^ Oj dU^JL^ w^ ^ 4-^^ 

Supreme Judicial Court op Massachusett^ioSo. ^^ /^ X^^C^iCT^ 

Shaw, C. J., delivered the opinion of the coui^l. The plaintiff J/^ ^ cli^^jUl 
las brought his bill in equity to redeem certain mortgaged premises ^^^r^~^ 
therein described^ being parcels of reaTestate situated in Cambridge, v jP^C ^ ^</^^ 
He cl aims title as the purchaser of an equTty of redemption at an :2^ ^ju>-c<fr*-^ 
ofScer^s sal e, made pursuant to the statutes providing for the^ggi,,^^ ' 
seizure and sale of equities of redemption for satisfying executions.. ^^^ jl^ (^^^ 
The sale to the plaintiff was made on May 4, 1833, for $3500 oW^v^^ /AJe/ 

an execution and judgment recovered by Ezra JTrull against Royal * - 

Makepeace, in a suit in whicK the premises had been attached ovLffi a*c< 



«*-</ 



mesne process the 11th of April, 1832. The question therefore is^ & /Vl^ . ^^4^ 
whether Makepeace had such an equity of redemption, liable to bg /^ ^^^ ^^^ 
t aken by creditors, either in May, 1833, when it was taken in execu - gjJLJpai^ 
tion, or m April, 1832, when it was attache d. ^ U ^/i'^d^lir 



4Ut 



I'here is no doubt that the transaction of September, 1827, co n- 
s tituted a mortg age . Makepeace conveyed to Skinner & Hurd a iP 
estate in fee , consisting of simdry parcels of l and ; and at the same 
time an mSenture, bearing the same date, was entered into by the 
parties, reciting the conveyance, reciting that a debt was due from 
Makepeace to Skinn er & Kurd, and containing an agreement that 
S kmner & liurd should purchase in the equity of redemption^ then 
ab out to be sold on execution, should pay oflf a mortg a ge due t f> \ ^^ _^ i 
DrT Shattuck, sh ould advance further^ums of money , and, upo n ^w""^*^ '^ ^ 
repayment of the sums due To them, should release and r^^^ssign io\t4/ ^/kmIT ^ 
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MaEepeace. It was further agreed that Makepeace might make 
sales of the lands from time to time, that Skinner & Hurd would 
execute releases pursuant to such sales, that they should receive the 
money, the proceeds of such sales, and apply it to the payment of 
the debt, and should account for the surplus; and the whole was 
to be accomplished in three years. 

Some small sales were made pursuant to this agreement, and in 
April, 1831, a large part of the debt remaining unpaid, a new ^ 

a rrangement was made, also by indenture . The instrument of cLu<u — ^-^^ 
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defeasance, before held by Makepeace, was surrendered and delivered 



-^U 



J^* 



^^' 



up to be cancelle d, and new stipulations were entered into , by which 
Skinner & Hurd leased the land to Makepeace for two years, at 
a re nt about equal to the interest on the deb t; and they furthe r 
sHipu iatcd that, upon the payment of a cer tain sum by Makepea ce 
m two^ars, they w ould convey the estate to him. 

The first question is whether this last agreement, surrendering 
and cancelling the instrument of defeasance, was an extinguishment 
of the equity of redemption, as between the parties, and against the 
creditors of the mortgager. The court are of opinion that where an 
absolute deed is given, accompanied by a simultaneous instrument 
operating by way of defeasance, and afterwards the parties, by fair 
mutual stipulations, a gree that the defeasance shall be surrendered 
and cancelled, with anTntent t o vest the estate unconditionally in 
the grantee by force of the lirst dee d , by such surrender and cancel 
lation the estate becomes absolute in the mortgagee. The original 
conveyance stands unatfected in form and legal effect; it conveys 
an estate in fee; the only party who could even claim a right to 
i) deny it that operation, by engrafting a condition upon it, ^as volun- 
tarily surrendered the only legal evidence by which that claim could 
be supported, and is thereby es topped from setting it up . Such 
cancellation does not operate by way of transfer, nor, strictly speak- 
ing, by way of release working upon the estate, but rather as an 
estoppel arising from the voluntary surrender of the legal evidence, 
by which alone the claim could be supported : like the cancellation 1 
of an unregistered deed and a conveyance by the first grantor to 11 



rfijJL \ ^-p "y a third person without notice. The cancellation reconveys no inter- 



^ 



/ est to the grantor, and yet taken together such cancellation and 

/ conveyance to a third person make a good title to the latter by 

I operation of law. It gives a seisin Ae facto, a conveyance by deed 

\ duly registered being to many purposes equivalent to livery of 

\ seisin {Higbee v. Rice, 5 Mass. R. 352). It is good against the 

\ %grantor and his heirs by force of the second deed, and it is good 

""^ against the first grantee and all claiming under him, by force of 

fne registry acts (Commonwealth v. Dudley, 10 Mass. R. 403). But 

the point now decided, of the effect of cancelling an instrument of 

defeasance, seems to be settled by authorities {Harrison v. Phillips 

Academy, 12 Mass. R. 456; Rice v. Rice, 4 Pick. 349). But this 

rule is to be taken with t his qualification, that the transaction is 

conducted wi thj )erfect fairness and good faith, both as between the 

parties and as against the creditors ofthe mortgager, and that the^ 

nghts o f third pe rso ns had not intervened before the cogipleti on 

oi the transfer by the cancellati on. But if these qualifications do 

exist, if no unfair advantage is taken of the mortgager, if by mutual 

agreement all beneficial and available interest of the mortgager is 
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taken away, in a form which must forever prevent him from enforc- 
ing a right to redeem by any legal or equitable proceeding, there 
seems to be no interest which the creditor of such party can take 
for the satisfaction of his claims. 

2. The court are also of opinion that the agreement b y Skinner 
& Hurd t o convey upon certain terms in two years^ contained in t he 
i ndenture of April, 1831, did not operate as a defeasanc e, so as to 
constitute with the original conveyance a new mortgage, because 
it was not executed a t the sam e jime with the conveyanc e of which 
i t IS claimed to be a defeasan ce, nor as part of one and tEe^ same 
tr ansaction ^ nor was so understood or intended by the parties 
{Kelleran v. Brown, 4 Mass. R. 443 ; Harrison v. Phillips Academy, 
12 Mass. R. 456). 

Perhaps where parties by mutual agreement, intending to enlarge 
and extend the time of redemption, should take up an existing 
instrument of defeasance arid at the same time execute another, 
connected with the former by proper recitals and provisions, showing 
an intention to continue the former right of redemption on foot, in 
a modified form, by force of this substituted instrument of defeas- 
ance, such new instrument might be so construed as to relate back 
to the first deed and preserve the mortgage, when such construction 
would but support and carry into eilect the intent of the parties; 
of this, however, it is unnecessary to express an opinion. The 
instrument now re lied on as a defeasance was not only not made at 
t he same time the original deed was executed , nor at the time it took 
eSect, nor was it either actually or constructively part of the same 
transaction, nor was it a case where the parties recognised it as 
a mortgage, or intended to construe or carry it into effect as such. 



I 



The court are, therefore, of opinion that by the surrender of the 
defeasance the right in equity was extinguished, the original mort- 
gagee remained seised by force of the first deed, and the new 
contract did not constitute a new mortgage, nor keep the existing 
equity of redemption in force. 

3. This leads to the remaining, and perhaps to the parties the 
most important question, whether this surrender of the defeasance 
and extinguishment of the equity was good against the creditors of 
Makepeace. This depends mainly on the questions of fact, to which 
much evidence was taken, whether this arrangement was made with 
an intent to delay, defeat or defraud the creditors of Makepeace; 
whether there was a secret trust on the part of the respondents to 
hold the same, in whole or in part, for the benefit of the mortgager ; 
and whether there was such a disparity between the value of the 
estate and the amount for which it was taken as to lead to a reason- 
able inference of any such fraudulent intent. 

(After an examination and summing up of the evidence:) 
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Upon the whole evidence the court are of opinion that the trans- 
action was not fraudulent, .that the equity of redemption was relin- 
quished before the attachment, and that the complainant did not 
acquire a right to redeem under the officer^s deed. 

Bill dismissed. 
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"X^ GREE*i /y. BUTLER. ^ ^ ^ ^ .fe^.^ // 

Supreme Court of California, 1864. j^-c>t^<-Xx.<--^*s^^-*-'^7^, 

Appeal from the District Court, Twelfth Juaicial District, ci^J^J^^^^^ 
and county of San Francisco. 

This ac tion was bro ught to co mpel an accounting and a reconve y- <^^^ ^ 
a nce of the pr operty. Plaintiff claimed that the de ed and defeasan ce ( . y ^^ 

constituted a mortgag e, and that Leavitt, unk n own to plaintiff, had \ ^j^ /^ 
paid Butler a large portion of t he sum m ention ed in the defeasanc e } ^^^^^ f 
before the execution of the same, and that the a mount thu s J|aid } ^^ejt^ ^ 
by Leavitt, and the proceeds of the propertyl'eceived_b^^utlerjas / f^^<^ JviA 
mortgagee in possession, h ad satisfied the mortgag e, and that Leavitt \f^ ' ' 
and Butle r had combined tog eth er to defra ud plain tiff. 

'i'he other facts are stated in the opinion of the court. 

By the court, Sawyer, J. A large portion of the briefs on both 
sides is devoted to a discussion of the evidence. But no appeal has 
been taken from the order denying a new trial, and the parties mu st 
be presumed to have been satisfied with the facts as foun d. Whether 
the y were or not, th e appealjg from the ju dgme nt alone, and, on such 
appeal, we cannot review the evidence . The practice is the same in 
all cases, whether at law or in equity (Allen v. Fennon, 27 Cal. 68). 
Whatever doubt there might formerly have been on this point as to 
cases in equity, there can be none since the passage of the Act of 1861, 1 /y€i^ t*^ *i 
the first section of which provides '^that no distinction as to the /^e-«.c**-r^ 
mode of taking or perfecting appeals, or as to the effect of them, shall [j/j^ ^ Jano 
be made between cases at law and cases in equity, but the provisions |/ 7y h 
of the Practice Act shall apply in like manner to all cases of enpipesTH^^^^^^^J' 
(Laws 1861, p. 589). Nor did the parties, when the appeal was ii^^*^ 
taken, seem to contemplate that we should re-examine the evidence. /v^*,'~";^%r ^ 
It is stipulated that certain papers on file shall constitute the state- CV/t-s-//|^ ^ 
ment on appeal (there does not appear to have been any statement ^^ ^J^jT^l' 
on motion for new trial), and the grounds of appeal specified in Aaa^ j'^ \ 
the statement are, substantially, that the referee erred in his con- o^'^fjuJ^^ 
elusions of law, and, as a consequence, that the judgment is erro- 
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neous. No error as to the facts found is alleged in the statement 
as a ground of appeal. 

The referee finds, among other facts, that prior to the 14th of 
August. 1854y the plaintiff was in possession of the lands described 
in the complaint ; that on that day, for a valuable consideration, he 
conveyed the said l ands and improvements thereon by a dee d 
ab solute on its face to the defendant Butle r ; that although the deed 
was absolute on its face, it was in tended as a mortgage to secure to 
s aid defendants certain moneys, due and to grow due, for erecting 
buildings a nd improvements thereon for a firm composed of plaint iff 
a nH defend ant Leayitt ; that on the 20th of October, 1854, the said 
firm of Green & Leavitt had an accounting with defendant Butl er> 
and that upon said accounting it was found and agreed by all parties 
that said firm was indebted to said Butle r for constructing said 
improvements in the s um of eight thousand five hundred dollar s ; 
that on said 20th dav of Octob er said Butler executed and delivered 
to said Green & Leavitt a written defeasan ce, whereby he bound 
himself, up on the paymen t by them to him on or before March 1, 
^ 1855, the said suxij of eight thousand five hundred dollars, to convey ^ 
Ey quit -claim t o said Green & Leavitt the said prem ises, and cove^ 
nanted in saia defeasance that if, after said 1st day of March, he 
s houldVell said premises, he would pay over to said parties any 
surplus that might arise over his debt and costs ; that said defendant 
Butler* on the Ist of February, 1855, with the consent of sa id 
p laintiff a nd said defendant Leavitt, entered into possession of said 
premises and continued in possession till the 27th day of February, 
1855. 

" That on the said 27th day of February, a.d. 1855^t said city 
and county, the said p laintiff and the said defenda nt, Joseph B. 
Butler, h ad an accounti ng and settlement of and concerning the 
said plaintiff's interest in and to the land described in said com- 
plaint, and the improvements then thereon, and of the furniture 
then in said ' Ocean House ; ' on which accounting and settlement 
• the said defendant, Joseph E. Butler, paid to the said plaintiff th e 
su m of two thousand dollars, in four promissory notes, for said 
pl aintiff's interest in and to said land and the improvements 
thereon, and the furniture then in said house, which said notes wer e 
s ubsequently p aid ; and the said p laintiff then and ther e, in consid- 
eration of said sum of two thousand dollars, surrendered the said 
written defeasan ce to the said defendant, Joseph ilJ. !butler, for 
cancellation, and the same was thereby cancelled as against the said 
plaintiff." 

The only question arising on the record is as to the effect upon 
t he rights of the parties as to the~"reiief sou ght inj his action, of 
the surrender of the defeasance to be cancelled, under the agreement 
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found by the referee. The principles stated in the numerous cases 
cited by appellant's counsel are generally admitted to be correct. 
I But there can be no doubt that a mortgagee can make a^ftona fide 
purchase of the equity of redemption — if, indeed, we may use these 
terms in the present condition of the law as to mortgages in this 
State — and thereby acquire an absolute title. The principle is well 
stated in Remsen v. Uay, 2 Edw. Ch. 535, in the following terms : 
" There is nothing in the policy of the law to prevent a mortgagee 
from acquiring an absolute ownership by purchase from the mort- 
gagor at any time subsequent to the taking of the mortgage, and 
by a fresh contract to be made between them. Courts view with 
jealousy and suspicion any dealings between the mortgagor and 
mortgagee to extinguish the equity of redemption; but if it be fair 
a nd honest on the part of the mortgagee, the purchase will not b e 
disturb ed. The law only prohibits a mortgagee from availing him- 
self of a stipulation contained in the mortgage deed, or of some 
covenant or agreement for ming par t of the sam e transaction with 
the loan and the taking of the security, by which he shall attempt 
upon the happening of some future event or contingency to render 
the estate irredeemable and obtain an absolute ownership. In such 
cases the maxim applies of ^ Once a mortgage, always a mortgage* 
(Ilenry v. Davis, 7 John. Ch. 40; Clark v. Henry, 2 Cow. 332). 
But it cannot interfere with the right to foreclose when the mortgage 
has become forfeited, nor with any fresh contract which the mort- 
gagor may choose to make with the mortgagee for a sale or relin- 
quishment of the equity of redemption and vesting the latter with 
an irredeemable estate.'' There are numerous authorities to the 
same effect (1 Wash. Eeal Prop., p. 496, §§ 23, 24; Dougherty v. 
McColgan, 6 Gill. & J. 275; Russell v. Southard, 12 How. 154; 
Adams v. McKenzie, 18 Ala. 698). 

Independent of authority, no argument is necessary to show that, 
upon principle, a mortgagor has the same capacity to contract with 
reference to his interest in the mortgaged property that he has in 
respect to any other property. Nor has section two hundred and 
sixty of the Practice Act, or any of the former decisions in this 
State relating to mortgages, placed any restriction upon the author- 
ity of the mortgagor to make other and further contracts affecting 
his title to the land subsequent to the execution of the mortgage. 
The language of Mr. Justice Field in McMillan v. Richards, 9 Cal. 
365, cited by counsel, that " the owner of a mortgage in this State 
can in no case become the owner of the mortgaged premises, except 
by purchase upon sale under judicial decree, consummated by con- 
veyance,'* must be limited to the question then under discussion. He 
was simply endeavoring to show that no title passed by the mortgage 
alone, either before or after default, or could be acquired under it 
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by strict foreclosure or in' any other manner than by a sale under 
a decree of a court, and that in such case the title did not vest till 
consummated by a conveyance after the period for redemption had 
expired. He had no reference to a contract affecting the title, made 
by the mortgagor himself subsequent to the making of the mortgage. 
Keference was only made to the possibility of acquiring title through 
the mortgage, independent of any further action on the part of the 
mortgagor. 

In this case, according to the finding of the referee, there was 
a settlement between the plaintiff and defendant Butler, by which 
the said Butler paid to plaintiff for his interest in the lands and 
improvements in dispute and the furniture in the Ocean House, 
situated on the premises, the sum of two thousand dollars, and the 
plaintiff, in consideration thereof, surrendered the defeasance to 
defendant Butler ^* for cancellation, and the same was thereby can- 
celled as against the said plaintiff.*' According to the finding, the 
sum of eight thousand five hundred dollars was secured on the 
premises, which premises on said 27th of February, 1855, were only 
worth seven thousand five hundred dollars. 

The referee found that there was no fraud in any of the particu- ' 
lars charged in the complaint, and the finding in respect to the 
charges of fraud are sufficiently specific, as it negatives every allega- 
tion of fraud. 

He does not say in so many words in his finding that the mortgage 
debt remained unpaid ; but it is the necessary result of the findings 
that such was the case, and that the full amount was due. If we 
were permitted to re-examine the evidence in the record, we are not 
prepared to say he erred. The parties, at the time of the execution 
of the defeasance, struck a balance themselves, and the evidence to 
disturb their own settlement is exceedingly loose and unsatisfactory.; 

The surrender of the defeasance t o be cancelled with an intent 
to vest the entire estate in Butler did not in law convert the mort - 
gage into a deed or operate as a'^conveyance of Green's title to 
Sutler Whether it operated b y way of estoppel in equity to v est 
th e title in Butler or not, it is not now necessary to determin e. The 
deed to Butler being absolute on its face, the title upon the record 
is apparently in him. The plaintiff seeks the aid of a court of equity 
to compel a conveyance of the land in controversy on the ground 
that the conveyance to Butler was a mortgage, and that the mort- \ 
gage has been satisfied. Th e defendant Butler contests the clai m 
a nd shows that i nstead of the^ortgag e being s atis fied he had paid 
the full value of the prem ises with the understanding tha t he had 
purchased the plaintiff's interest, and that the defeasance was sur- 
rendered lo be cancelled in pursuance of the 'agreement between 
the parties. Butler afterward continued in possession as owner. 
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If Butler did not obtain thi? title in law, he paid for it its full 
Talue, ana supposed the title to be vested m him by the Burrender 
and cancellation of the defoaaance with the intention of so vesting 
it. The surrender of the defeasance to Butler to be cancelled, and 
the retention of it by him, is in law a cancellation of that instrument, 
though not actually destroyed. 
\ A court of equity will not aid plaintiff to obtain a conveyance , 
ll u nder the circumstance s of this caac, i n direct violation of Mb own 
1 1 agreement and m trau d of t he rights of defendant Bu tler. 
I Upon the allegations of the plaintiff's complaint, it is at least 
I extremely doubtful whether the conveyance to Butler can be re- 
1 garded as a mortgage at all. The d_[5tinct allegations of the com- 
plaint are , not that th e land was convejrd by plain tiff to secure the 
a mount due Butl er, but that Butler represented that th ere were 
certa in mechanics' liens on the Ocean House wh ic h the claimants 
were pressing an d threatening to foreclose; that~^aid Butler was 
unable to procure the money from his own means to satisfy the said 
demands, and c ould not procure the m o ney for that purpose, unless 
the said plai ntiff^would convey to the^iid Butler the said twenty-five 
acres of la ndTTn order that the said Butler might mortgage the said 
lan d and~Fui]dingE to procure the necessary funds ; and that the 
said plaintiff, confiding, etc., did, on the said lith day of August, 
1854, make, execute and deliver to the said Butler a deed of the 
said twenty-five acres of land for the purpose aforesaid, and not 
absolutely, nor for any other purpose," and plaintiff's counsel con- 
tends that the testimony really established these very allegations, 
and nothing more, with respect to the object of the conveyance at 
the time ; and if we could look at the testhnony, it does seem to tend 
strongly in that direction. Now if this was the only object of the 



conveyance at the time i t was!ma5etiLcertainly was not atthat tim e 
in any senae a mortgage . It was a conveyance of the title to Butler, 
not to secure his demand, but to enable Butler to mortgage it to 
raise money to pay off the liens of the mechanics. And such a con-\ 
veyance certainly passed the fee at the time. True, Butler would 
have held the leg al title in trust for plaintiff, but upon what prin; 




ciple can it be said that afterw ards, in October following, th e 
execution of the instrument, which has been called~a defeasan ce — 
an nii^n- iy distinct transaction — transmuted the original convey- 
i'gc into a mortga ge ? In Trull v. Skinner, 17 Pick. 216, it 
' that where a deed was executed and at a subsequent time 
a ih'U ;iiance was also executed, the deed and defeasance subsequently 
cxci'iiird did not together constitute a mortgage, because the de- 
feasanue was not executed at the same time with the deed, and was 
nril ii part of one and the same transaction. From the execution 
of tlie instrument called a defeasance and the facts found by the 
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referee it is evident that the parties, at the time of the execution 
of the defeasance, intended to make the two instruments serve the 
purpose of a mortgage, whatever the legal effect of the transactions 
might be, as they also intended to vest full title in Butler by the 
subsequent surrender of the defeasance. The referee found the 
transaction to be a mortgage, contrary, perhaps, to these allegations 
of the complaint, and against the protest of the plaintiflE. If not 
a mortgage, the legal title is certainly in the defendant Butler. 

But it is not necessary to" determine whether upon the fa cts 
alleged in the complaint the two instruments in law constituted 
a mortgage or no t ; f or in either view, taken in connection with the 
other findings, we think the plaintiff is not entitled to any relief 
upo n the case made by the record. 
^r ^ ^ The judgment is therefore afflrmed.^ j j, j 

Ij VILLA vJSoDRIGUEZ. ,g^ ^ ^ .^2^:6^^ 

SuPBEME Court op the United 

(12 Wall 323. 

Mr. Justice Swayne delivered the opinion of the court. 10^ Caaa vf ^^Ji^i^u^ 
This is an appeal in equity from the decree of the Circui/Cotfft ^ ^ L,,^^ ^ 
of the United States for the District of California. The appellant ' ^ ^ / ^ * 
was the complainant in the court be low. The decree was again stmA-*^ ^^^"^ 

Eia: ^Idi gy /h:<^ 

He seeks to redeem the premises in controversy according to the / y— ^/, /f-^^ 
pra yer of his bil l. The d efendant Rodriguez claims an indefeasibl e'^'*'^ ^Clu^^ 
estate in them as regards the complainant and those from whom U^-^^-^^ ^^\j.1 
he derives title. The other defendants claim under a contract of iaa ^tnA j^v^^^ 
purchase made with Rodriguez . The validity of the complainant^s /^ ^t^^ 
title, if his grantor had anything to convey, is not questioned. Nor i^c-^ - 
is the original title of his grantor and of those who conveyed to him 
denied. But t he defendants insist that the title of all those partie s 
vas vested absolutely in Rodriguez by deeds duly made and recorded 
b e?ore the conveyances to the complainant and his grantor were 
' "' that " ""^ 




e xecuted. The complainantmsists that KodngueZj^afterp as befoyC j 
th e jegal title was conveyed to him, held the premise s only as se cur- 
it y for a de bt. This is the hinge of the controversy between the 
parties. 

>F^yU«m y. Bobcoeh, 13 la. 194 (1862); West v. Reed, 65 111. 242 
(1870T; fif^^HU v. WaVbriAge, 33 Oh. St. 1 ( 1877 /fBoafcmore Y.MulUn8, 62 
Ark. 207 nSS9)Yaooord. Jones v. Blake, 33 Minn. 362 ( 1885 )?oon«ra.^ i J . -f 
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The entire tract , of which the premises in controversy form a part, 
was conveyed by Jos6 Maria Villavicencia on the 13th of April, 
1852, to his seven children . He died m 1853 . The widow and five 
of the children conveyed to Fulgencio , also one of the children, on 
tTie 16th of December, 1867 . On t"Ee 26th of the same month Ful- 
gencio conveyed to the complainan t. By virtue of this copveyance 
he claims six-sevenths of the trac t. That proportion is his if his title 
be valid . ~~ 

The widow is the sister of the defendant Rodrigu ez. On the 4th 
of December, 1860, she and three of the children, the other four 
being under age, executed to Rodriguez for money then borrowed 
a note for four thousand dollars^ payable a year from date and 
bearing interest at the rate of two per cent, a month , payable at 
the end of each six months thereafter ; the interest, " if not so paid, 
to be added to the principal and draw interest at the same rate, 
compounding in the same manner." A mortgage upon the entir e 
tract was given at the same time by the makers of the note to secure 
its paymen t. The mortgage contained a provision that in default 
of the payment of the interest as stipulated the principal should 
become due and payable at the option of the mortgagee, and that 
the mortgage might thereupon be foreclosed and the premises sold 
to satisfy the mortgage debt; and that out of the proceeds of the 
sale the mortgagee should be authorized to retain, besides his debt 
and costs, a counsel fee of five per cent, upon the amount found 
to be due. The mortgage contained a further provision that the 
mortgagee might pay all taxes and incumbrances on the property, 
and that the amount of such advances should be secured by the 
mortgage, and should also bear interest at the rate of two per cent, 
per month. Rodriguez subsequently paid $1172 to redeem the 
property from a sale for taxe s. On the 29th of April, 1864, the 
widow a nd five of the children conveyed to him by a deed absolute 
m form . It is recited in the deed that the debt secured by the 
mortgage then amounted to about $10,000. On the 17th of Febru- 
ary, 1865, one of the children, who was a minor when this deed was 
e xecuted, and hence had not joined in it, also conveyed to Rodrigruez. 
Xothing was paid to the grantor. On the 20th of May, 1865, the 
other and seventh child, who had then become of age, executed a like 
conveyance^ The consideration paid was $100. 

On the 22d of July, 1866, Rodriguez demised the premises so 
c onveyed to him to his co-defendants, Edgar W., Isaac C. and 
Rensselaer E. Steele ] The defendant, George Steel e, subseq uently 
b ecame interested in this contract by an arrangement with t he 
l essees^ The leasehold term was for five year s from the 1st of 
August, ensuing its date. R odriguez stipulated that at the end of 
the term or within five days thereafter the lessees might purchase 
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by paying him $25,000 in gold , and upon such payment being so 
made, he covenanted that he would, by a sufficient deed, release and 
quit-claim to the lessees or their heirs and assigns, free from all 
incumbrances created by him, all the right and title which he then 
had to the premises or which he might thereafter acquire from the 
United States or from any of the heirs of Jose Maria Villavicencia. 

The lessees and their assignees insist that they are bona fide 
purchasers without notic e. 

This proposition cannot be maintaine d. The contrac t gave them 
the option — it did not bind them — to buy at the time specified. 
That time had not arrived when this bill was filed. Non constat 
that they would then exercise their election affirmatively and pay 
the stipulated price, jut this point is not material. The doctrine 
invoked has no application where the rights of the vendee lie in an 
executory contrac t. Jt applies only where the legal title has been 
conveyed and the purchase-money fully paid {J^ace v. Boyer, 30 
Pennsylvania, 110; Boone v. Chiles, 10 Peters, 177, 211). The 
purchaser then holds adversely to all the world, and may disclaim 
even the title of his vendor (Croxall v. Shererd, 5 Wallace, 289). 
Ot^*^ fl»^ This contract calls for a quit-claim deed. The result would be 
tlojuM. dLjJi* ^^Q same if such a deed had been execu t ed and full payment made 
without notice of the adverse claim. {Such a purchaser cannot have 
the immunity which the principle sought to be applied gives to thos e 
entitled to its protection (Ma v v. Le Claire, 11 id, 232: Oliver v. 
Fiatt, 3 Howard, 363). This contract may, therefore, be laid out 
of view. It is no impediment to the assertion of the complainant^s 
rights, whatever they may be. It does not in any wise affect them . 

The law upon the subject of the right to redeem where the mort- 
gagor has conveyed to the mortgagee the equity of redemption is 
well settled^ It is characterized by a jealous and salutary policy. 
Principles almost as stem are applied as those which govern where 
a sale by a cestui que trust to his trustee is drawn in question. To 
give validity to such a sale by a mortgagor it must be shown that 
the conduct of the mortgagee was, in all thinfp, fair and frank, and 
that he paid for the property what it was worth. He must hold out 
no delusive hopes; he must exercise no undue influence; he must 
take no advantage of the fears or poverty of the other party . Any 
Indirection or obliquity of conduct is fatal to his title. Every doubt 
will be resolved against him. Where confidential relations and the 
means of oppression exist, the scrutiny is severer than in cases of 
a different character. The form of the instruments employed is 
immaterial. _That the mortgagor knowingly surrendered and never 
intended to reclaim is of no cons equence. If th ere is vice in the 
transaction, the law^ whilg if. w ill secure to the mortgapfee his debt 
with interest, will compel him to give back that which he has taken 
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with unclean hands. Public policy, sound morals, and the protection 
due to those whose property is thus involved, require that such 
should be the law {Morris v. Nixon, 1 Howard, 118; Russell v. 
Southard, 12 id. 139; Waheman v. Hazleton, 3 Barbour's Chancery, 
148 ; 4 Kent's Commentaries, 143 ; Holmes v. Grant, 8 Paige, 245 ; 
3 Leading Cases in Equity, 625). 

The terms exacted for the loan by Rodriguez were harsh and 



oppressive. The condition of the widow and orphans might well 
have toucEed his kindred heart with sympat hy. It seems only~to 
have whetted his avarice . Two per cent, a month — and this, if not 
paid as stipulated, to be compounded — was a devouring rate of 
interest. It was stipulated that the further advances should bear 
interest at the same rate. He demanded an adjustment when, from 
the failure of the crops and other causes, the property was greatly 
depressed, and he knew the widow and her children had no means 
of payment. The alternatives presented were an absolute convey- 
ance of the property or a foreclosure and sale under the mortgage. 
He was anxious to procure the deed, and exulted when he got i t. 
The debt and advances, with the interest superadded, were much 
less than the value of the property. The note and mortgage were 
executed by three of the children and the widow — the deed by the 
widow and five of the children. The other two children conveyed 
at later periods. The consideration of the conveyance by the four 
children not parties to the note and mortgage was such that if an 
absolute title passed, their deeds must be regarded as deeds of gift 
of their shares of a valuable estate. Dana, who took the acknowl- 
edgment of the deed executed by the widow and five children, testi- 
fies that the widow inquired whether the deed contained all the 
agreements between her and Bodriguez. Dana translated it to her. 
She complained that the agreements were omitted. _ Rodriguez in- 
sisted that they were in the deed, and added *^ that they ought not 
to distrust him, as he was taking all these steps for their interest.' ' 
The widow and children then executed the deed. ^ Dana, spe aking 
of a subsequent conver sation wit h Rodriguez ontlie same day, 
^^ which was altogether unsolic it ed/' says : " He stated to me that 
hi s object in getting the Villa vicencia family to execute the dee d 
aforesaid was to secure his money, money which he had loaned or 
advanced to them, and save the property for the benefit of his siste r 
and her family ; while if it remained in their hands he might lose 
his money, and his sister and her children would lose the whole 
property. He said they had done wisely in trusting him, as he 
intended to deal justly by his sister." Rodriguez was examined as 
a witness. Referring to a period shortly preceding the execution 
of this deed, he says : ** Afterwards I had with them further con- 
versation, and told them, I don't wish to speculate upon you, because 
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you are my relations, and you have treated me well. If I can sell 
the ranch for enough to reimburse myself for my outlays as well as 
interest, I will return you the surplus money, if any; and, also, if 
I can sell a portion of the ranch or enough to reimburse myself for 
my advance, I will do the same, and return to you the unsold portion 
of the ranch ; but if I have bad luck and cannot sell it, I will lose 
my money." Elsewhere in the same deposition he says : " I stated 
at the ranch, and again stated to my sister afterwards, that I would 
return the surplus money, but it was no obligation of mine. It 
may be that I said so to Charles Dana at that time." 

He made the same admissions to other persons who are in no wise 
connected with this litigation. Their testimony is found in the 
record. It is unnecessary to extend the limits of this opinion by 
accumulating and commenting upon it. The widow and five of the 
children , all who have been examined, testify that they understood 
the deeds to be only security for the de bt This explains the trans- 
action as to those who were not parties to the note and mortgage. 
There is no other way of accounting for their conduct. The testi- 
mony of Rodriguez alone is suflBcient to turn the scale against him. 
He cannot repudiate the assurances upon which his grantors were 
Arawn in to conve y. To permit him to do so would give triumph 
to iniquity. The facts indisputably established bring the case 
clearly within those principles by the light of which, in determining 
the rights of the parties, the judgment of this court must be made 
up. The complainant stands in the place of those from whom h e 
derives titl e. He is clothed with their rights, and is entitled to 
redeem six-sevenths of the premises upon paying that proportion 1.^ 
of the mor tgage debt and interes t. The former must be held to 
include the amount advanced, as well as that represented by the note, 
and the latter be settled by the terms of the contract and the law 
of California. The rents, issues, and profits, and improvements 
made upon the premises must also be taken into the account. 

The decree is reversed, and the cause will be remanded to the 
circuit court with directions to enter a decree and proceed 

In conformity to this opinion.^ 

* Vernon v. Bethell, 2 Eden, 110 (1761) ; Peugh v. Davis, 96 U. S. 332 
(1877), (iccord. Compare Russell v. Southard, p. 157, supra. 
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Vr«c«-*/tA-6 (^f^^ cct4. ~ PEITCHARD v. ELTON. / 

*^ '^■^ c<*^^-9^- SupBEXE Court op Errors of Connecticut, 1871. 

'.u.^u, fUU-^^^eZL. -aj-g:. (38 con«. 434.) 

C. >^^c<.<-^ «^ Bill in equity to redeem mortgaged property; brought to the 
^^x^eXt-*-*-^ £/? ^Superior Court for New Haven County, and reserved, on facts 
UjKj^ttl\ y^ found, for advice. The facts are sufficiently stated in the opinion. 
<r^ c(ou^<4Aji J- Seymour, J. On the 10th of April, 1860, Elizur E. Pritfihari 
f-^ucJC' Ojla^ mortgaged to John P. Elton c ertain premises in Wolcottville. The 
. 1 / ^r ^^^^S^S® ^^^^ ^s in the usual form, with condition to be void upon 
f^ /pt \y . payment according to its tenor of the mortgagor's note, payable 
/W ^ I f 'four months after date, for $6635.72. The debt was not paid ac- 
*^^^"'^ ' J c ording to the condition , and still remains unpaid. Mr. Pritchard 
^C'^^'^*-^*"''^-*-^ d ied intestate and insolve nt November 30th, 1860. The petitioners 
OjUX^ ff^ JiTpjiia hpjrs fit. Ifliy^ gnd fhpy bring this bill to redeem the mortgage. 

^Ixjoci^ Out' Upon all the circumstances of the case we think the petitioners 
^^ / '^' are not entitled to relief; but it must be conceded that they have 
o'^^^r /p ^ ^ prima facie case in their favor upon the face of the deeds and 
t^^'-e^'^^ ^ ^ ^ records. Upon the records of the town of Torrington there is a quit-^ 
Isj^Ju^^ kojZu^, clBxm deed of the equity of redemption from Mr. Pritchard to Mr. I 
p ^-j j^ yU^ Elton. But it also appears that Mr. Elton refused to accept the 1 
y" / -'quitclaim. On the contrar}% he quitclaimed back to the heirs of j 

g ^^tiil— -^ ^r. Pritchard, after the latter's death, whatever interest, if any, in / 
gi^fc^ ~Zaj<-*< the premises was conveyed to him by Mr. Pritchard's quitclaim of I 
Uyo^ <r24^n^**-^ the equity. The records of the court also show a decree of foreclosure'* 
JJ^/o^ /"S^ of the equity of redemption. But to that bill for foreclosure, 
j)^ ^^V-^ brought after Mr. Pritchard's death, his heirs, as such, are not 
^-^ Oy^' parties. His administrators were made parties respondent, and, the 
^^^ ^\ estate being insolvent, it was probably supposed that the adrainis- 

A^ . ^^-^^^ ^ trators, representing the creditors, were solely interested in the | 
•vi-i^C-A, ^ ^^^*^redemption. Yet it is clear that Mr. Pritchard's heirs, as such, are J 
^ (^ py^^^ iiot foreclosed by that decree. The defence to this petition must,*! 
J^^K ^ >T • therefore, rest upon circumstances peculiar to the case, and these 
A yv^y /circumstances are such, we think, as to require us to deny the prayer 

^^^•^^^^ • ^HLj of the petitioners' bill. 

ypr/ iA4^. ^jML It appears that these premises had been mortgaged by Mr. Prit- 

4iC^i^i^x<^tx-AeZrchard to one Brady, and Brady had obtained a decree of foreclosure, 

Sr "ZfeuLft ^^^ Whereby the right to redeem would be barred on the 10th of April, 

denotA.^ ^''K/ I860. On this last day of redemption, Mr. Elton, on the solicitation 

/ if^Jju. A/w«^^f ^^^- Pritchard, lent the money to save the forfeiture. In con- 

v/y"*^^^ vyL senting to make the loan and take the note and mortgage, Elton 

if^^^^-f^ ^^ ^ relied on Pritchard's promise that if he should fail to repay the 

^UaJU ^fff^ amount lent within four months, he would, by quitclaim deed 

4^ c-cx.-v.^^52ti.,<Lx^ s^L(^ ii^ /^' >(<-*^ 
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conveying the property to Elton, save the trouble and expense of [i 
foreclosing the mortgage. {^ 

Now, if the case rested here, the right of redemption would not V 
be lost by the mere force of this agreement and the failure by Mr. 
Pritchard to perform it. Courts of equity look with distrust upon/j 
all restraints on the right of redemption, and it is a familiar rule 
that, such agreements notwithstanding, courts of equity will in 
general allow the party in default to redeem. The principle on 
which the court in these cases grants relief is substantially the same 
as that on which it relieves against all penalties and forfeitures, to 
wit, that in general adequate compensation can be made to the party 
who is deprived of his forfeiture, and that the exacting of the for- / 
feiture would be and is unconscionable. 

Now, in the case under consideration, it is found that on the 
5th of November, 1860, Pritchard executed in favor of Elton a 
quitclaim deed of the premises, and on the 9 th of November caused 
the same to be recorded, all without Elton's knowledge; and it is 
further found " that although Pritchard would not have executed \ 
the deed and put it on record at the time he did, if he had not been I 
influenced by a desire to baffle other creditors, from whom he feared / 
trouble, he, in fact, executed the deed and put it on record in conse- 
quence of his promise, and in tardy fulfilment of it, and in good 
faith toward Elton.'' By this act Mr. Pritchard ratified and con- 
firmed the agreement made at the time of borrowing the money, and 
it is apparent that Mr. Elton would have accepted the deed, were 
it not for the fraudulent purpose as against creditors with which 
he supposed it was tainted. The non-acceptance upon these grounds 
by Mr. Elton ought not, we think, to impair the effect of the deed 
as a renunciation by Mr. Pritchard of all interest in the premises. 
Mr. Elton, relying upon Mr. Pritchard's promise and this renuncia- 
tion in pursuance of it, and upon the foreclosure which he had 
obtained against the administrators, in August, 1862, took posses- 
sion of the property and made efforts to sell it, and, finally, in 
February, 1863, effected a sale to Daniel Curtiss. The committee 
finds that this sale was made fairly, in good faith, and at the then 
fair market value of the property. The sale was for $5750. The 
cost of the property to Mr. Elton at that time, including interest 
and taxes and insurance and $6.10 for repairs, was $8062.66; so 
that his loss by means of the loan was $2312.66. The property has 
since gone into several hands, has been greatly improved by building 
upon it, and has risen in value by the general rise in the value of 
property in its vicinity. Mr. Elton conveyed the property by war- 
ranty deed, doubtless supposing his title to be perfect. If the 
petition is granted, a considerable loss will be thrown upon his estate 
through the medium of the warranty deed. 
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Upon all these circumstances it seems to us that the usual grounds 
upon which courts of equity grant relief are wholly wanting in this 
case. There has been nothing unconscionable in the conduct of 
Mr. Elton. To relieve Mr. Pritchard's necessities he lent him a 
large sum of money, and has already in consequence been subjected 
to a loss of over $2000, and Mr. Pritchard's heirs now seek to subject 
him to a still larger loss. It is, indeed, true that Mr. Elton might 
have been more thorough in seeing to it that the right to redeem 
was technically, as well as equitably, extinguished, either by accept- 
ing the quitclaim deed or by making the heirs of Mr. Pritchard 
parties to the bill to foreclose. And it is in general so easy for the 
mortgagee to make his title legally and technically perfect that we 
do not wish to establish a precedent that will encourage any neglect 
on the part of mortgagees to see to it that their titles are perfected 
in the regular and usual way. But in this ctise it is obvious that 
very slight, if any, blame can attach to Mr. Elton, and that the 
h eirs of Mr. Pritchard, if permitted now to redeem, would do so » 
first, against the express contract oi their ancestor in whose place 
tEey stand; agcond , against the renunciation by their ancestor by 
quitclaim deed of all right to redeem ; and, third , against the equities 
of the case, growing out of the sale of the property made by Mr. 
Elton fairly and in good faith. The legal title is in the present 
occupants of the property under Mr. Elton's deed, and this legal 
title, we think, ought to prevail against the claims of the petitioners, 
standing as they do in the place of Mr. Pritchard, with no higher 
equity than he would have had if living. 

The Superior Court is advised to dismiss the petition. 

In this opinion the other judges concurred.^ 

"^^ ODELLv. iftONTROSS.^^^^^^^^ ^ ^Jj^ 

Court of Appeals of New York, 1877. i>uti^ £/* ^v^ h'L 

(68 iV. Y. 499.) "^ '^^ F-cfci^^ Us^, 

Appeal from judgment of the General Term of the Supreme 
Court in the first judicial department in favor of defendant, 
entered upon an order reversing a judgment in favor of plaintiff, 
entered upon a decision of the court on trial at Special Term and 
directing judgment for defendant. 

* Compare Austin v. Bradley, 2 Day (Conn.) 466 (1807), in which a 
subsequent aftreement by the mortgagor to convey to the mortgagee on ap* 
praisal was held good. ^^rl^i^*h>^^ /^"^^ y*U^'%JLJf uJtC^ . ^A-« • 
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This action was brought to have a deed, absolute on its face^ 
declared a mortgage, and for an accounting and reconveyance on 
paym ent_of amou nt due . 

Th e court found , in substance, that in July, 18^ 5, pl aintiff^ being 
indebted to defendant for moneys loaned and advanced, executed 
t o said defendant a deed of the premises described in the complaint, 
which deed was absolute on its face and piirported to convey the 
fee, but that it was executed as and intended as a securit y for the 
said indebtedness then existing and what might thereafter accrue; 
and it was agreed and intended by the parties that p laintiff, upon 
paymen t, should have the right to redee m and should be entitled 
to a reconveyance. That in September, 1866, de fendant paid t o the 
pl aintiff at his reques t the sum of fifty dollars , and plaintiff then 
and there signed and del ivered to the defendan t a paper, of which 
the following is a copy, viz. : 

"New York, Sept. 17, 1866. 
" Received from William Montross fifty dollars, in full satisfac- 
tion for all claims and demands whatsoever as to the conveyance 
of property, or otherwise, up to this date. 

"Thomas B. Odell.'' 



That such payment was made and received and such receipt signed 
and delivered with the i ntention of the parties that the same should 
be a full settlement of all claims of plaintiff to said lan ds and 
premises and of all claims to any reconveyance thereof. 3s~conclu- 
sions of law the c ourt foun d that the deed was t o be consider ed 
asamortgage ; that the payment_o f the fifty dollars and the receip t 
given therefor did not o perate to c hange t he nature of the deed from 
a s ecuri ty to an abs olute conveyanc e, nor to release plaintiff's right 
t o redeem, and that, upon payment of the sums due from plaintiff 
to defendant and the sums paid out by the latter, pl aintiff was 
e ntitled to redeem ; and judgment was directed adjudging that 
upon payment of such sums within thirty days defendant should 
reconvey, and in default of such pa3rment that the premises be sold, 
as in foreclosure sales. 

Judgment was entered accordingly. 

Allen, J. Prior to the transaction of the seventeenth of Septem- 
ber, 1866, when the defendant upon the payment of fifty dollars 
to the plaintiff took an unsealed paper signed by him acknowledging 
the receipt of the fifty dollars " in full satisfaction for all claims 
and demands whatsoever as to conveyance of property or otherwise 
up to this date," the relation of the parties in respect to the lands 
now sought to be redeemed was that of mortgagor and mortgagee 
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with all the incidents of that relation (4 Kent's Com. 143). The 
) plaintiff had conveyed the premises to the defendant by deed abso- 
lute in terms, but the conveyance was not intended as a sale, but 
as a security for the payment of money, and although there was no 
defeasance in writing, the intent could be and was shown by parol 
evidence, and the deed was but a mortgage. Parol evidence isj 
admissible to show that an absolute deed was intended as a mort- 1 
gage, or that a defeasance has been destroyed by fraud or mistake \ 
{Dey V. Dunham, 2 J. Ch. R. 182; Clark v. Uenry, 2 Cow, 324; 
Marks v. Pell, 1 J. Ch. R. 594; Horn v. Keteltas, 46 K Y. 605). 
A conveyance absolute in terms given as a security is a mortgage 
with all the incidents of a mortgage, and the rights and obligations 
of the parties to the instrument are the same as if the deed had been 
subject to a defeasance expressed in the body of the instrument or 
executed simultaneously with it (4 Kent's Com., supra). It must 
^ be recorded as a mortgage and not as a deed. Dey v. Dunham, 
supra. This case was reversed in 15 Johnson's Reports, 555, but 
this principle was recognized by the appellate court that reversed 
the decree of the chancellor. The reversal was on the ground that 
the subsequent purchaser claiming adversely to the deed was not 
a purchaser in good faith, and so not within the protection of the 
recording acts {James v. Johnson, 6 J. Ch. R. 417; 2 Cow. 249). 
In White v. Moore, 1 Paige, 551, the chancellor held that the fact 
that there was no defeasance in writing did not take the instrument 
out of the effect of the statute requiring all mortgages to be recorded 
as mortgages. 

The estate remaining in the mortgagor after the law day has 
passed, before foreclosure, is popularly but erroneously called an 
equity of redemption, retaining the name it had when the legal 
estate was in the mortgagee and the right to redeem existed only in 
equity. Although a misnomer, it does not mislead. The legal estate 
remains in the mortgagor and is subject to dower and curtesy, to 
the lien of judgments, may be sold on execution and may be mort- 
gaged or sold as any other estate in lands, while the mortgagee has 
but a lien upon the lands as a security for his debt, and the land 
is not liable to his debts, or subject to dower or curtesy, or any of 
the incidents of an estate in lands (2 Wash. R. P. 152 and seq.; 
Jackson v. Willard, 4 J. R. 41 ; Powell on Mortgages, 258, N". L.). 
The mortgagor is possessed of an estate in the land in virtue of his 
former and original right, and there is no change of ownership. 
So far as the entire estate is concerned there is but one title, and 
this is shared between the mortgagor and mortgagee, the one being 
the general owner and the other having a lien which, upon a fore- 
closure of the right to redeem, may ripen into an absolute title, their 
respective parts when united constituting one title. A mortgagor 
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And mortgagee may at any time after the creation of the mortgage 
and before foreclosure make any agreement concerning the est ate 
t hey please ^ and the mortgagee may become the purchaser of the 
Tight of redempti on. A transaction of that kind is, however, re- 
garded with jealousy by courts of equity, and will be avoided for 
fraud, actual or constructive, or for any unconscionable advantage 
taken by the mortgagee in obtaining it. It will be sustained only 
when bona fide; that is, when in all respects fair and for an ade- 
q uate consideration (Trull v. Skinner, 17 Pick. 213; Patterson v. j 
Yeaton, 47 Maine, 306 ; Ford v. Olden, L. R. 3 Eq. Cases, 461 ; 
Ealdridge v. Oillespie, 2 J. Ch. B. 30; Wash, on Real Prop., ch. 16, 
§l,pl. 24). 

The defendant claims to have extinguished the right of redemption 
and acquired the entire estate by the payment of the fifty dollars 
and in virtue of the written acknowledgment of its payment for tEe 
purposes named in it. Th e paper is in its terms ambiguou s. It 
does not purport to conv^ or transfer any property or estate in 
lands, but is declared to be in full of all claims and demands what- 
soever as to conveyance of property or otherwise. It is but a parol 
admission of a satisfaction for the iright mentioned. The apparent 
meaning of the instrument is to admit a satisfaction of all claims 
against the defendant, claims and demands that may be enforced 
whether such claims are of a right to a conveyance of property or 
any other matter. The plaintiff required no conveyance of the 
lands from the defendant. Upon the payment of the mortgage debt 
he would have been reinvested with the unincumbered title without 
conveyance or release from the defendant. As evidence of his title 
he might have required a reconveyance or a satisfaction of the 
mortgage, and that the courts would have compelled. But his right 
of redemption was not in any sense a "claim or demand as to \ 
conveyance of property or otherwise." The receipt had, upon its * 
face and without explanation, respect to personal claims and 
demands against the defendant. B ut the transaction was explained 
upon the trial and shown to have been intended as a full settlement 



of all claims of the plaintiff to the lands and premises and of all j 
claim s to a reco nveyance thereo f. If this payment and receipt did 
operate to change the nature of the deed from a mortgage to an 
absolute conveyance, and is a release of the right to redeem so 
that the mortgagee became seized in fee simple by a union of the 
estates of the mortgagor and mortgagee discharged of the mortgage, 
the defence to the action is perfect. It cannot be claimed that the 
written paper ex proprio vigore could have that effect. It does not 
profess to release the right of redemption or to convey any lands 
or interest in lands. No lands in particular are referred to . No 
agreement can be spelled out of the instrument which could be 
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specifically perform ed, and it could no t be aided and made a perfect 
contract to relea8el)r convey lands by parol proo T T he whole for ce 
of the tra nsaction^ as affecting the rights of the plaintiff, is in th e 
payment and receipt of the fifty dollars with intent to exting uish 
t he title _ofU ie plain tiff. This cannot operate as an estoppel or take 
the case out of the statute of frauds . The mere payment of money 
will not entitle a purchaser to a specific performance of a parol 
contract for the purchase of an interest in lands. That can be 
repaid with interest, and no damage ensues from the non-perform- 
ance of the contract. The purchaser can be made good for the use 
of his money, which is all that he has lost. Had the defendant^ 
acting upon the faith of this transaction, entered into possession 
of the premises and incurred expenses, and substantially changed 
his situation so that he could not be placed in the same situation 
in which he was before, it might have estopped the plaintiff from 
taking shelter under the statute of frauds, or alleging the insuffi- 
ciency of the written instrument to carry out the agreement and 
intent of the parties. But there are none of the elements of. an 
equitable estoppel in the case as presented by the record. 

The plaintiff having a recognized legal estate in fee, he could only 
be divested of it (except by way of estoppel which does not exist) by 
some instrument which would be valid under the statute of frauds 
and in compliance with the statute prescribing the mode and manner 
of conveying lands. The statute of frauds (2 B. S. 135, § 8) is 
very explicit, and needs no interpretation in its application to this 
case. It declares that ever}^ contract for the sale of any lands or 
any interest in lands shall be void unless in writing and subscribed 
by the party by whom the sale is to be made. The whole contract s 
that is, the agreemen t to sell and the description of the lands or th e 
interest in lands agreed to besold, must be in w riting and subscrib ed 
by t he party . The other statute FeTcfrcdTo (1 R. S. 738, § 137) is 
equally applicable to this case. To hold that the plaintiff had not 
a fee, would be to overthrow the well-established relation of mort- 
gagor and mortgagee and reverse their respective positions in respect 
of the legal estate in the lands mortgaged. The statute declares 
that every grant in fee or of a freehold estate shall be subscribed 
and sealed by the person making the grant or his lawful agent. If 
a seal only was wanting to make the instrument relied upon by the 
defendant valid for the purposes intended, it is possible the court 
might compel the sealing, but that would not supply the intrinsic 
defects of the paper-writing itself. 

What is said in Stoddard v. Whiting, 46 N". Y. 633, of the nature 
of the estate of a mortgagor and the bearing of the statutes quoted 
upon a conveyance of his estate, was not necessary to the decision 
of the case or necessarily adjudged by the court. The plaintiff 
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there, who was enforcing an equity of redemption, which was re- 
sisted, claimed under a written but unsealed assignment (a parol 
writing) from the mortgagor, and that was held suflBcient to give 
him a standing in court and enable him to maintain the equitable 
action to redeem. The decision is not in conflict with the views 
here expressed. The defendant could have acquired the estate and 
interest of the plamtiff either by a deed-poll, as a release or a grantj 
in any form sufficient in terms and mode of execution to convey an 
estate in lands . Mr. Powell, in his treatise on mortgages, vol. 1, 
p. 260, in speaking of the methods by which a mortgagee may 
acquire the interest of the mortgagor, says that it may be by inden- 
ture with covenants or a release by deed-poll, for by that means the 
estate of the mortgagor and mortgagee will become merged, and the 
mortgagee will be owner in fee of the whole estate. 

The rights of the mortgagor and his estate can only be foreclosed It 
by due process of law, or a release by deed in proper form, or aU 
conveyance sufficient to pass the title to an estate in fee. The 
defendant has not purchased the equity of redemption or acquired 
the estate of the plaintiff by any proper release or conveyance. ^N"o 
injustice will be done the defendant by the result to which this 
conclusion lead s . He will receive his money and interest, and will 
be fully indemnified, and he is not entitled to speculate in his de al- 
ings with his mortjgage-debto r. 

The judgment of the Special Term might have directed a redemp- 
tion, upon the proper terms, within a specified time, or in default 
thereof the plaintiff be foreclosed. That, I think, would have been 
the proper judgment. But as no fault is found with the terms of 
the judgment at Special Term, the judgment of the General Term 
should be reversed and that of the Special Term affirmed. 

All concur, except Bapallo, J., not voting. 

Judgment (accordingly,^ ,^y /^ 

DE MABTm V. PHELAN. ^^^ ^' '^ /^ 

Supreme Court op California, \^^^ . ^lA^^cj^JotxiiJ^ A^cuZJ^. 
(115 Gal. 538.)^^^^^*^-^- ^^^^ ^^"^ ^ /^ 

Appeal from a judgment of the Superior Court of thercity and /J;^ , 4^^ 
coxmty of San Francisco. James V. Coffey, Judge. ^ f ^g '"'ZT 

The facts are stated in the opinion of the court, fi^ ^^^^^^' ^^ U-a ^ \^^ 
Temple, J. This appeal is from a judgment upon demurrer {/z( % SfoCc 
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to the complaint. The complaint contains averments to the effect 
that on the fourth day of November, a.d. 1881, plaintiff owned 
a certain tract of land which was then subject to mortgage liens, 
then owned by James Phelan. The amount due on said mortgages 
was $196,000. The real estate was worth $390,375. The plaintiff 
and her thirteen children were in indigent circumstances, destitute 
of available means of support, in great need, and unable to secure 
an additional loan upon said land or to sell the same, owing to 
financial stringency then prevailing, and were wholly dependent 
upon the charity of others. Said Phelan knew of her distressed 
condition, and also that her equity of redemption was worth at least 
$45,500. Still, designing to take advantage of her distress and 
necessities, he first offered her $1^000, and then $10,000, and finally 
$19,000 for her equity of redemption. The offers were successively 
made on different days ; and in the meantime, said Phelan had her 
property advertised for sale, under execution, on a decree of fore- 
closure of said mortgages, and had the sale postponed repeatedly for 
the purpose of securing her equity of redemption for a sum greatly 
disproportionate to its value by taking an oppressive and unfair 
advantage of her necessities and distress. 

Also that on the fourth day of November, 1881, decedent made 
her the offer of $19,000, and threatened to proceed with the sale 
unless she accepted it. Compelled by her distress and necessities, 
she finally did accept said offer, and conveyed her equity to him for 
said sum. She did not know that decedent had taken such advan-  
tage, or that he knew of her necessities and distress at that time, 
but that she discovered such fact on the twenty-seventh day of 
December, 1887. 

It is averred that when defendant falsely represented that he 
would sell said property unless she accepted $19,000 for her equity, 
decedent did not intend to sell said property, but had in fact deter- 
mined not to sell the same unless he was unable to procure plaintiff's 
interest for $45,500. He fully intended to offer her $45,500 for 
her equity, if he could not procure it for less. This intention was 
concealed from plaintiff, and decedent knowingly and designedly 
took advantage of her said necessities and distress. 

A great many objections are made to this complaint, but I do 
not deem it essential to consider any of them, except the general 
objection that it states no cause of action. That the complaint does 
not state a cause of action is quite obvious. 

The facts constituting the supposed fraud are: 1. Plaintiff was 
without available means and in great financial distress ; 2. Decedent 
had obtained a judgment foreclosing mortgage liens upon her land, 
amounting to $196,000. Her land was worth much more than this; 
but owing to a temporar}"^ stringency in the money market, she 
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could not borrow more money upon the land or sell it for more than 
the mortgage debt ; 3. Decedent knew that her equity of redemption 
was worth $45^500^ and was willing to pay her that for it if he could 
not get it for less, but concealed from her his estimate of its value * 
and his willingness to pay that sum, provided she would not take 
less ; 4. He caused the property to be advertised for sale under the 
decree, and then caused the sale to be repeatedly postponed, in the 
meantime making her successive offers for her equity of $4000, 
$6000, $10,000, and $19,000, which last offer she accepted, in igno- 
rance that deceased would have given her more had she insisted 
upon it, and induced by her necessities and fears of losing her 
property in case of a sale under the decree. 

It is impossible to believe counsel serious in their contention 
that it constituted fraud or oppression on the part of Phelan to 
conceal from her the fact that he intended to offer her as much as 
$45,500 for her equity, if he could not succeed in getting it for 
less. It would constitute a new departure, both in business and 
legal ethics. If the obligation to make such disclosures rested upon 
Phelan, of course the like obligation rested upon the plaintiff to 
state to Phelan the very least sum her necessities could induce her 
to accept rather than permit a sale. Negotiations under such 
conditions would surely be novel. 

The real point in the case is, I presume, that the relations between 
mortgagor and mortgagee are in a sense fiduciary, and the mort- 
gagee must obtain no advantage over the mortgagor by the use of 
the least unfairness or oppression ; and it is maintained that it was 
oppression on the part of Phelan to get the property for an inade- 
quate price, taking advantage of her necessities. 

1. In the first place, the relation between the parties was in no 
sense fiduciary. At common law the mortgagee, at least after con- 
dition broken, was the legal owner and could oust the mortgagor. 
He was really a trustee. Under our system he occupies no such 
position, and ordinarily has no control over the mortgaged estate. 
In those cases in which he is, by the mortgage, given some power i 
or control over the estate before foreclosure the old rule may prevail. | 
There is nothing to show the nature of the mortgages formerly held 
by Phelan, nor does it now matter. When the wrongs detailed in 
the complaint were enacted the mortgages had been foreclosed, and 
Phelan had only his decree. It does not appear that a receiver had 
been appointed or that proceedings to that end were threatened. 

2. The sale, even after the decree was obtained, was not hastened. 
The negotiations between the parties were protracted and deliberate. 
Plaintiff was fully aware of the situation, and knew all the essential 
facts of the case. The sale was adjourned many times, and succes- 
sive offers were made to her for her equity. She says she was 
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threatened with a sale under the decree if she did not sell. Of I' 
course she knew without being told that such sale was inevitable if 
she did not pay the debt or sell her equity. The financial stringency 
^iras not brought on by Phelan. It is not charged that he interfered 
to prevent her selling to another or to prevent the obtaining of 
a loan. 

I can discover no element of frauds oppression, or unfairness in 
the case.* 

The judgment is affirmed. 

Hbnshaw, J., and McFarland, J., concurred. 

^Compare West v. Reed, 55 111. 242 (1870). 
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CHAPTER II. (Continued). 



Section III. Agreements for Collateral Advantage. /f . 

WILLETT V. WINNKLL. c(mJ€»cl^ "^ ^^^*X^ cOj 

HIGH COURT OF CHAKOEEY 16^<^/Af^. U^f^^jt^ 

(1 Fern. 488.) ^ '^V^^^-^^T^^ 

The plaintiff was the youngest son of his father, who was seised, ^/^^ 9£^ 
according to the custom of the manor of Wolverly, of a copyhold ten- V/^^ //XjV 
UouM^»it^if^ ement of the nature o f Borough English of the value of £15 per z^-^- "^^^^ 
/ o%Mi^^ annum; and in April, Ia71, the plaintitf'a father, having borrowed maJL^jb ^l^ 

£200 of the defendant's father, for securing the same made a con- A^/^ / 

ditional surrender into the hands of two customary tenants of the >^ €\JlJL>^^ . 
manor, to be void on payment of the £200 and interest in April, 
1672; a nd at the same time the defendant's father entered int o a 
bond, conditioned Ihat if the £200 and interest should not be 
paid at the day, then if the defendant's father should pay to the 
plaintiff's father, his executors, administrators or assigns, the fur- 
ther sum of i78 in full for the purchase of the premises within ten 
days afterwards, that the bond should be void, or otherwise stand in 
full force. 

The plaintiff's father died in November, 1671, before the mort- 
gage was forfeited, leaving the plaintiff an infant of two years old ; 
and the £200 with interest not being paid at the day, the defendant 
pays the £78 the next day after the mortgage was forfeited, to the 
administrator of the plaintiff's father, according to the condition of 
the bond. 

The plaintiff's bill was to redeem, on repayment of the £200 with 
interest, discounting the profits. The defendant by answer insisted 
it was an absolute purchase. 

The Court decreed a redemption, making no doubt but it con- 
tinued a mortgage, and was not an absolute purchase : but as to the 
£78 declared that to be well paid to the administrator, and therefore 
ordered the whole moneys, with interest^ to be repaid and costs, dis- 
counting the mesne profits. 
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gr ound rents to the value of sixteen thousand po und s, at th 
twenty years' purchase. The bill being to redeem, the^ 



JENNINGS V. WABD. 

High Coubt of Ci^ancbry, 1705. 

(2 Vern. 520.) 

The defendant Ward lends money to Neale , the groom porter, to 
carry on his buildings m Cock and Pye fields, and took a mortgage 
from him to secure sixteen thousand pound s with interest at £6 per 
cent.,and in another deed, executed at the same time, took a covenant 
f rom Neale that h e should con vey to the defendant, if he thought fit , 

the rate of 

being to redeem, the "defendan t 

n sisted on that agreeme nt ; but tho Master of the Bolls [Sir J. 

Trevor] decreed a redemption, o n payment of principal, interest 

and costs, w ithout regard to that agreement ; but set aside the same 

as imconscionab le. A man shall not have interest for his money , 

_ ^d a collateral advantage besides for the loan of it, or ciog th e 

. ^^^^^ redemption with any by-agreemen t! 
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XJ- ti'J- f*^^7^-j_ ^ y . ORBY y. TRIGG. /^ ChJfr *^ '^^t^) 

*^ ' H]feeouBT OP Chancery, 1822. <%^ V *^5* ^ ?*7 





he brother of the now plaintiff mortgaged his lands to the de- J^ 
fendant, and afterwards died. In the deed of mortgage there was a / • 
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covenant to reconvey upon six months' notice of the payment of the 

principal sum and interest ; and another covenant that, in case the 

e state was to be sold, the mortgagee should have the pre-emptio n, tof" i/f<Mu^ 

After the death of the brother, who was the mortgagor, his widow 

delivered up the counterpart of the mortgage to the attorney of the 

mortgagee. 

The plaintiff having given the defendant six months' notice that 
he would pay the principal and interest, and having it ready to pay, 
the defendant refused to accept it. The plaintiff thereupon ^ j- 
hi bited his bill for a reconveyance of the estate, having entered into 
art icles with a pu rchas er for the sale thereo f. The defendant, bv 
h is answer, insisted o n the covenant in the deed to have the pre- 
emptio n. "^ 

But it appearing that neither the plaintiff nor the purchaser knew 
anything of this covenant, for that the counterpart of the mortgage 
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was delivered up as aforesaid ; and that the plaintiff had often made 
application to the mortgagee for a copy thereof, which was as often 
denied, he insisting only to have the principal and interest paid, 
for that the security was too narrow for the money which he had 
lent ; and that if it was not paid by such a time, he would foreclose 
the equity of redemption, but never mentioned that he was to have 
the benefit of pre-emption until after the estate was sold ; therefore 
he ought not now to claim it, to the prejudice of the purchaser and of 
the plaintiff, having so long time for that purpose before the estate 
was sold. 

And it was decreed accordingly, and the mortgagee to reconvey 
upon payment of the principal and interest, &c. ^ c-<^ ^y ^^ c^^^ 
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m RE EDWABDS' ESTATE. 
Landed Estates Court in Ireland, 1861. 

(11 7r. Ch, 367.) 

The question in this case was raised on a motion by the petitioner 
to make the conditional order for sale pre viously granted by the 
court absolute. Cause was shown against malang'ihe-ojrder ^absolute 
by P. W. Jackson, a mortgagee on the estate. Jackson grounded 
his opposition on his deed ot mortgage, dated the 3rd of May, 1859. 
This deed contained a proviso that Jackson would not call in the 
sum secured (£2500) until two years had elapsed or twelve months^ 
interest ha A accrued due ; and ^^that in case one full year's interest 
QU said principal sum of £2500 shall become due and be unpaid at 
any time during the said period of two years, or in case the John K. 
E dwflr( ; i [ s shnll , ftf. the expiration of the said period of two years, be 
u nable to redeem the m ortgaged pre mises, it shall and may be lawful 
lor the said Peter W. JacKson, his executors, administratorsror 
assigns, if he or they should so elect or prefer^ to purchase for his 
or their own use and benefit; an d tne s aid J. K. Edwards doth 
lereby fo jihimself, his heirs and assigns, prom ise and agree to sell 
and ab^lutg l y convey, by all necessary deeds and assurances in tho 
law, to the said P. W. Jackson, his heirs and nRRi f rna/^ |bp p nrf nf 
the mortgag^ed premises c alled Old Court fo r such sum as with t he. , 
sum of £2500 and interest then due thereon would make £40 00. 
J ackson now, relying on this agreement, contended that Edwar ds 
was bound to complete the conveyance of Old Court to h im. 

^r. R, R. Warren appeared for the owner and the petitioner. 
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Mr, Brereton appeared for the objector, P. W. Jackson. 

Mr, Warren, The cause alleged is a proviso or condition of for- 
feiture of the mortgagor's equity of redemption contained in the 
deed of mortgage itself. This condition is void, for it is inconsistent 
with the doctrine "once a mortgage, always a mortgage." The 
very terms of the proviso are that, in default of redemption in two 
years, th e right to redeem should be lost forever, and the mortgag or 
obliged to sell to the mortgagee out and out . Even if the condition 
were good in law, it is gone ; for it is not shown that the mortgagor 
was unable to redeem on the day named; and on that day the 
mortgagee should have elected to take advantage of the condition. 
The case is like a condition of re-entry at common law. for non- 
payment of rent, when demand must be strictly made. 

Reference was made to the cases collected at Sec. 1019 of Story's 
Eq. Jur. and Coote on Mortgages, p. 14; Cruise's Dig., tit. Mort- 
gage, p. 71, 4th ed. ; Jennings v. Ward, 2 Vem. 520; Willet v. 
Winnell 1 Vem. 488. 

Haroreave, J. I have no doubt that this agreement on the part 
of Mr. Edwards to sell the Old Oourt e state for £4000 in the event 
of his not being able to redeem the mortgage on the 4th of December, 
1860. is totally void , and ought to be disregarded by a court of 
equity. 
^ .J d-ft.tM> The rule of equity is that no onerous engagement of any descrip- 
LjJijt- tion can be entered into by a mortgagor with his mortgagee on th e 

'^ occasion of the mortgage. I do not doubt that if this contract had 

been entered into by Mr. Edwards with Mr. Jackson, after the 

completion of the mortgage transaction, and when Mr. Edwards 
Tiad got the money in his pocket, it would be perfectly valid; but 
then the mortgagor would be under no kind of pressure, and he 
would be able to exercise his unbiassed judgment as to whether it~ 
was a fair contract . But when the contract is part of the arrange- 
ment for the loan, and is actually inserted in the mortgage deed, it 
"is presumed to be made under pressure, and is not capablis of being 
enforced. 

If the land had fallen in value below £4000, Mr. Jackson would 
have insisted on being treated as a mortgagee; but as it has risen 
he says he is a purchaser — ^that is, he gets a collateral benefit over 
and abov e his principal and interest, which a court of equity never 
permits. 

This contract is virtually a clause of foreclosure on a fixed day; 
and even in England, where foreclosure is possible, it only takes 
place after a bill has been filed for the purpose, and after the mort- 
gagor has had one or more days fixed for paying the debt. 
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BROAD V. SELFE. Ca^Hc:^ <Lj.^^Cffn-t^ ^ aJ^uA 
CouBT OF Chancbby, 1863."^ ^^ X^^ oT^^^"^^- 
(11 Weekly Rep, 1036.) yuCn^t.^ - a^^^c^t^^-^^"^^ 

This was a j^Qre Q^oaure auil. . The plaintiffs prayed an account of jj^^ 
what was du e to them for principal moneys and interest, commission,.^/^ 
and expenses, under the agreement hereinafter set forth ; payment ^^^-^^ . ,4 
by the defendant of the amount so to be found due, or. in default. ^ '^^cn ^ 
foreclosure . h"^^' ^ 

It appeared that in June, 1861, the p laintiffs lent to the defendant ^^:^,^^ */ 
£200 on his promissory note , which was due in the September fol- ^^^^^^^ 
lowing, but was dishonored On the 30th of September, 1861, the ^f^//^^ Ji^ 






1861, between Peter Broad and Taylor Pritchard, of 28 Poultry, in ^ff3^S^/l- 
the city of London, auctioneers, and John Selfe, of Surbiton Hill, in^/^^^^^/%*5F^ 
the county of Surrey. Whereas, in consideration of the said Peter /i^J l^^yi^tA 
Broad and Taylor Pritchard advancing to the said John Selfe th e ^^gr- ^ A^ - 
sum of i;200 upon the security of a piece or parcel of land known / ^' ^^ 
a^ ' The Park,^ Surbiton HiU, &c., t he said John Selfe hereby au^ y^^^ hjLL; 
thorizes and instructs the said Peter Broad and Taylor Pritchard"to "I f^^^ - (rttk 



sell and dispose ofthe whole or any portion of the land as above 
named, either by private or pubRc sal e, at and for the best price that 
can be ob tained ; and iurtner, to repay tnemselves out of the pro^ 
ee eds of suclfsale the said sum of £20 0, with intere st at the rate of 5 
per cent, per annum from the date hereof, with a commission of 5 
per cent, on the amount realized, and the expenses attending the sale 
t hereof : and i n the event of the said John Selfe repaying the said 
Peter Broad and T a ylor Pritchard the aforesaid sum of £200 and 
interest, t he said John ?Selie shall pay to the said Peter Broad and 
Ta ylor Pritchard a commission of 5 per cent, on the value of the sai d^ 
property , together with all the expenses incurred by the m ^ whether 
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t he property or any portion thereof is sold by any other agency or , , ^ ^^^ i 
r etained by the said John Se lfe. The said John Selfe further under- ID Cj^^^ ^ '^f 
takes to execute a legal mortgage of the above-mentioned lands and /^^ 7^r< if^uJr 
buildings to the said Peter Broad and Taylor Pritchard at his own 1^ CJ^^^"^ 
expense whenever called upon by them so to do, such mortgage to >^ '^ 1/ H- 
contain all the usual and customary covenants, and particularly / y * 2y ^ 
power of sale, either by private contract or public auction." ^^y ^--l- 

The plaintiffs, in pursuance of the authority given to them by the d cv^ ***^**^T/ 
agreement, made a ll the necessary arrangements for proceeding to a (x2j^ A^fo . 
sale of the prem ises mentioned in the Memorandum, and in so doing * av/ i! ' / J 
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incnir ed considerable expePBe ; but in February^ 1862 , the defendan t 
gave the plaintitfs notice that he revoked the aathorit v so given, and 
the premises were accordingly not sold . The value of the property 
was about £8,000 . The plaintiflfs applied to the defendant for pay- 
ment of the principal, interest, and 6 per cent commission (£400), 
and expenses, which they alleged to be due to them; but the de- 
fendant declined to recognise their claim to the 5 per cent, commig- 
ftion. and m March. 186x?T the defendant tendered to the plaintiffs tlie " 
sum of £200 and interest^ and £15 for any expenses the plaintiff s 
might have incurred in the matt er. 

The present stiit was afterwards instituted, and the cause now 
came on upon motion for decree. 

T. A, Roberts, for the defendant, contended (1) that the plaintiffs 
were not entitled to charge in the foreclosure suit a commission of 
6 per cent, upon the value of the property in addition to the prin- 
cipal, interest, and costs due in respect of the mortgage security. It 
was a principle of the Court that a mortgagee should not be allowed 
any collateral advantage beyond his mortgage security. A mort- 
gagee could not stipulate to be a receiver of the mortgage property at 
a salary : Chambers v. Ooldwin, 9 Ves. 271 ; Coote on Mortgages, 21, 
391, 444; Webb v. Rorke, 2 Sch. & Lef. 661 ; Langstaffe v. Fenwick, 
10 Ves. 405 ; Leith v. Irvine, 1 My. & K. 277 ; Jennings v. Ward, 
2 Vem. 620 ; Edmunds v. Povey, 1 Vem. 188 ; Fisher on Mortgages, 
300; Matthison v. Clarke, 3 Drew, 3; 3 W. R. 2. (2) This was, in 
effect, a suit for specific performance of the contract; and as there 
was no mutuality between the parties, the Court could not enforce it. 

Cole, Q. C, in reply. 

The Master of the Rolls [Lord Romilly] said the contract 
in this case was only a contract of mortgage to the extent of £200 
ill principal, and the interest upon it ; but not beyond this. His Honour 
thought that the cases referred to by Mr. Roberts, and several others 
which he had consulted, showed the principle that the Court would 
not permit a person, under the colour of a mortgage, to obtain a col- 
lateral advantage not belonging or appurtenant to the contract of 
mortgage. Althoug[h this principle, in its origin, probably had ^ 
re ference to the usuiy laws, it went, in his Honour^s opinion, beyon d 
them, and was not affected by their repeal. The remedies of fore- 
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cl osure and re dem ption were co-extensive, and it was clear that if the 
mortgagor had come to redeem the security, he would have been 
^* allowed to do so on payment of the principal sum of £200, interest. 



jy ^ s^ and costs , and then his Honour would have had to consider whether, 

jl^'^'^-r^r under the recent Act of Parliament, the Court could not direct an 

' W^'w^wii^q^iry as to what was properly due to the mortgagees in respect 

k \jj Ti/' 5i services rendered as to the property under the agreement entered 



between them and the mortgagor. The case was the same in 
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foreclosure. Therefore, in making the usual foreclosure decree, his 
Honour proposed to direct a reference to chambers, to inquire what 
(if anything) was due to the plaintiffs in respect of expenses and 
services rendered by them under the agreement. With regard to the 
question of costs, generally speaking, in foreclosure suits, the mort- 1 
gagee added his costs to his security ; but it was equally clear that Lj^f^ a K^-* * 
where the mortgagor had tendered his mortgage-money and interest ^ju^^Xy ^ ^^k\ 
prior to the suit, if the mortgagee came to foreclose, he must pay 1} ^/trr, tfUO. 
the costs of the suit. Here, no doubt, a tender had been made of the 
£200 principal and interest, and £15 for expenses, which the plain- 
tiffs did not consider enough, and refused to accept. It was, how- 
ever, to be remembered that the defendant had entered into this con- 
tract with the plaintiffs to pay them a commission with his eyes 
open; and^ i^ although this was a contract which the Court could not 
enforce by reason of want of muTuality— the Court not being able 



to compel the plaintigs to perform the services required by the agree- 
ment — ^yet, a^the defendant entered into this contract, he could not 
claim the same benefit from the tender which he might have done ^ 
in a case of ordinary mortgag e. The Court, therefore, could not give * 
him the costs of the sui t. Neither were the plaintiffs entitled to th e 
costs of the suit , because they did not come simply to enforce 
a mortgage security, but they came to enforce what the Court |/ 
co nsidered they were not entitled to enfor ce! There would,' 
jiccor dingly, be no costs on either side up to the hearing. 
An account would be directed of what was due to the plaintiffs for 
the principal sum of £200 and interest at £5 per cent., and the mort- 
gagee's costs other than the costs of the suit^ with the usual fore- 
closure decree. An inquiry what, if anything, was due to the plain- 
tiffs in respect of expenses incurred and services rendered in rela - 
tion to the property mentioned in the Memorandum of Agreement, ^O- 
and further consideration on that part of the case and the futur e ^ 
costs, would be reserved.^ 
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7 BIGGS V. HODDINOTT.^^JJf/ L^ 
StTPREME Court op Judicature — Chancery Division, 1898. ^<''2t-o 

(1898, 2 CA. 307.) ^ tf ^^-/ ^ ^*^ c£e^.- 

MoTioN AND Adjourned Summons. 'iJdfi ^^^^^ ^Ajjjf- Cc^ 

The plaintiff Biggs was a brewer at Cardiff, the defendants Hod- 

'^Balt V. Marquess of yorthampton, [1892] App. Cas. 1 (1891), accord. 
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dinott were the owners of the Witchill Hotel, Cadoxton, Glamorgan- 
shire, in which they carried on their business as hotel keepers. The 
plaintiff had a mortgage on the hotel for £7654, which was secured 
by an indenture of March 18, 1896, by which the defendants cov- 
enanted, in the usual way, for payment of the principal, w ith, 
i nterest at £5 per cent., on September 18 next . This deed also con- 
tamed a joint and several covenant bv the defendants that ^^ they , 
their respective executors, administrators, and assigns, owners, or 
tenants for the time being of the said premises, vrill during the con- 
tinuance of t his security take of and deal witFthe plaintiff, his 
e xecutors, aamimstrators, or assigns only for all beers and stout or 
any other description of malt liquors (except bottled beers) which 
s hall be vended to be consumed on or off the said hotel and premis es ; 
and while any money is owing on the security of these presents deal 
exclusively with the plaintiff, his executors, administrators and 
assigns for all malt liquors as aforesaid sold thereupon or upon any 
premises taken or used in connection therewith, or in any wise under 
or by virtue of the license or licenses now existing orT)eing in force 
in respect of the same premises, including any occasional or sub- 
sidiary license, and will not sell or permit the sale or consumption 
upon the said premises of any such liquors as aforesaid (except 
bottled beers), other than such as shall have been purchased or taken 
of the plaintiff, his administrators or assigns.*' There was a proviso 
that * ^Jf the defendants, their executors, administrators, and assigns 
shall observe fully and in all res pect the cov enants on their part 
hereinbefore contained/' th en the p laintiff would not call in the loan 
for five years . The deed also contained a proviso that notwithstand - 
i ng the proviso for redemption, the defendants should not be entitl ed 
to require or comp elthe pl aintiff to receive his principal before the 
expiration of live years from thejdate of the deed. The plaintiff also « 
co venanted with the d efenidan ts during the continuance of the 
se curity to supp l y them with beer and st out or other malt liquors of 
the usual quality at certain sched uled p rices ; but the deed in no wa y 
ch afgeTany money payable for beer, &c., upon the mortgaged 1 
premises 

[h the spring of 1898 the defendants ceased to purchase their beer 
and stout from the plaintiff, and intimated that they did not 
intend to purchase any more malt liquors from him, as they were 
advised that they were not bound by the covenant to do so ; and they 
also claimed to be entitled to redeem the mortgage at once. 

On May 4, 1898, the defendants tendered to the plaintiff the 
amount of his principal and interest to date, with a further sum for 
six months' interest in lieu of notice ; but the plaintiff declined to 
accept it. 
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On May 10 the mortgagoiy took out an originating summons 
^ against the morte^l^to co Wei redeiopGS S: 
yy. On May 23 the plaintijBKcommenced this action, claiming an in- 

/V\ir ju nction restraining th^defendants during the continuance of tlie 
/ ^^fllV' m ortgage, their serva^ or agents, from sel li ng or permitting t he 
^ J H^ y sa le or consumptiop/upoii the Wit chill Hotel o f any beer, stout, or 
' ^^A^>^y AJ^^ ^^^ °^^1^ liquor^( other than bottled beers), which shall not h ave 
^jy /^^ t)een purchasea^na taken from the plaintiff, and for dam ages. 
^J' vVm^ The plaint^ move d before Romer, J., on June 10, 1898, for an 
\^CjiyC,/\tinterim inj^6ction i n the terms of his cla im. The defendants' sum- 
"^Py^f^mom for^Mlemption was adjourned into court, and came on for 
\K ro hearing/with the motion. 

Leuett, Q, C, and JK. F. Norton for the motion. The covenant to 
irpuronase malt liquors from the mortgagee during the continuance 
rof/the mortgage in no way clogs the redemption; any money 
wing to us for beer is not charged on the mortgaged property. A 
proviso for the continuance of the loan for a term certain is very 
usual, and is a lawful provision : see the remarks of Jessel, M. R., in 
Teevan v. Smith (1882), 20 Ch. D. 724, 729; and the mortgagor 
cannot compel the mortgagee to accept, against his will, repayment 
otherwise than in accordance -with the contract : West Derby Union, 
V. Metropolitan Life Assurance Society ^1897), A. C. 647. The 
covenants for the purchase and supply of beer have nothing to do 
with the equity of redemption. Covenants of this kind are valid 
and can be enforced : Luher v. Dennis (1887), 7 Ch. D. 227 ; profits 
made under a covenant of this kind are lawful, and would not have 
to be accounted for by a mortgagee in possession : White v. City of 
London Brewery Co. (1888), 39 Ch. D. 559. There is nothing un- 
reasonable or oppressive in these provisions: it was part of the 
terms of the loan that the mortgagor should buy beer from us dur- 
ing the continuance of the security ; it may be a collateral advantage, 
but Mainland v. Upjohn, 41 Ch. D. 126, shews that this may be done/ 
under a bargain deliberately entered into by the parties while onl 
equal terms and without any improper pressure or unfair dealing on[ 
the part of the mortgagee. No charge of improper pressure or 
unfair dealing is made against this mortgagee. For these reasons 
we are entitled to have the bargain entered into by the mort- 
gagors, when the loan was made, enforced by injunction. 

Farwell, Q. C, and Ingpen for the mortgagors. The covenant 
binding the mortgagors to buy all malt liquors from the mortgagee 
during the continuance of the security is bad as a collateral ad- 
vantage stipulated for by a mortgagee: James v. Kerr (1889), 40 
Ch. D. 449 ; a mortgagee is not entitled to anything more than his 
principal, interest, and costs : Jennings v. Ward, 2 Vem. 620 ; Field 
V. Hopkins (1890), 44 Ch. D. 524. It is well known what large 
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profits are made by brewers out of tied houses, and it may be that a 
covenant of this kind will give the mortgagee the whole amount 
of his principal and interest by way of profits, and that is an \mfair 
collateral advantage, which, if Jennings v. Ward, 2 Vem. 520, is 
good law, cannot be maintained. 

[RoMER, J. The proposition stated in Jennings v. Ward, 2 
Vern. 520, seems to me to be too wide, having regard to the later 
authorities.] 

The rule was recognized by Lord Bramwell, though imwillingly, 
in Salt V. Marquis of Northampton, [1892] A. C. 1, 19. This is an 
attempt by a brewer under the guise of a mortgage to get all the 
advantages of a tied house: a bargain that the Court has never 
allowed between mortgagor and mortgagee. 

With reference to the summons to redeem, we submit that, not- 
withstanding the provisoes for the continuance of the loan, we 
are entitled under the circumstances to redeem now. A simple 
proviso for continuance of the loan for a term certain is good ; but 
this is not a simple proviso for continuance of the loan: the two 
provisoes depend on each other, and are in effect one transac- 
tion ; this is a clogging of the redemption, and therefore the whole 
is void. The mortgage is to be irredeemable for five years in order 
to give effect to this covenant, and an u^jreasonable bargain of this 
kind cannot be enforced : Fisher on Mortgages, 5th ed. p. 669 ; Tal- 
bot V. Braddill (1683), 1 Vern. 183; Cowdry v. Day (1859), 1 Giff. 
316. For these reasons we submit that the mortgagors are entitled 
to redeem at once. 

RoMER, J. With regard to the summons by the mortf^a^ors to 
redeem , I do not require to hear counsel for the mortgagee, and I 
think it will be convenient to dispose of that application at once 
before hearing the reply on the motion. 

It appears to me that I am bound by authority, and also on prin-B 
ciple, to dismiss this summons. • 

I take it that what was said by Sir George Jessel in Teevan v. 
Smith, 20 Ch. D. 729, is good law, at any rate, so far as I am con- 
cerned, and, indeed, I trust good law in whatever court the question 
may ultimately be raised, namely, that, " Although the law will not 
allow a mortgagor to be precluded from redeeming altogether, yet he 
may be precluded from redeeming for-^ fixed period, such as five or 
seven years." The period in the present case is five years. 

Now, I am of opinion that it is obviously to the advantage of 
both the mortgagor and mortgagee that such a provision should be 
enforced. Of course, that does not prevent the Court in a proper 
case from preventing the application of the clause if it is too large, 
or there are circumstances connected with the proviso which renders 
it, in the opinion of the Court, unreasonable or oppressive. In 
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the present ease I can find nothing unreasonable or oppressive in 1 1 
the proviso which prevents the mortgagors from redeeming forli 
the five years. The term is not unreasonable, nor is there anything 
connected with the proviso which would render it unreasonable or 
oppressive in the eyes of the Court. It is said that it is not in itself 
bad, but that it is made so by reason of the covenant in the mortgage 
which compels the mortgagors during the continuance of the 
security to buy their beer from the mortgagee, who is a brewer. 
Well, that covenant is either in itself unreasonable, or not unreason- 
able. There is nothing before me to shew that as a covenant it is 
unreasonable, under the circumstances, there being a covenant 
almost corresponding by the mortgagee, the brewer, to supply. 
There is nothing oppressive in it itself. There is no evidence to shew 
me that it is unreasonable or oppressive. Whether, apart from be- 
ing unreasonable or oppressive in fact, it ought to be void as infring- 
ing any principle of equity, I need not now decide, though I shall 
have to decide that hereafter. Either that covenant is void, or not l\ 
void, on such a principle. If it be void, then I do not see why 
I should make the proviso precluding the redemption for five 
years bad, because there is also another void provision in the deed. 
And if it is not void, why should I disregard the proviso restricting 
the power to redeem for five years because of the existence of a 
covenant which the Court considers enforceable, and which is not 
unreasonable? It seems to me, therefore, that, looking at the 
mortgage as a whole, there is nothing here which in my opinion 
would prevent this proviso precluding the redemption for five years 
being enforced by the Court. I accordingly enforce it. I am 
of opinion that it is a proviso which stands by itself, and is distinct 
from the prior covenant in the deed which deals with the time 
during which the mortgagees are to be prevented from calling in 
their money. For these reasons, I hold that the mortgagors are 
wrong in claiming to redeem at once, i.e., before the five years have 
expired ; and I therefore dismiss this summons with costs. 

/ Farwell, Q. C. I am afraid that the dismissal of an action or 
summons for redemption operates as a foreclosure. I would sug- 

\ gest that the order should be, " The Court being of opinion that 
the application by the mortgagors was premature, no order except 
that they do pay the costs of the summons." 

RoMER, J. That is quite right: take your order in that way. 
I certainly did not intend you to be foreclosed. 

Levett, Q. C, in reply. The eflEect of the decision in Jennings 
V. Ward, 2 Vem. 620, as stated in the text-books, is misleading; all 
that case decided was that no fetter can be put on the redemption. 
French v. Baron (1740), 2 Atk. 120, is to the same eflEect. The 
result of all the authorities when carefully examined is this — ^that 
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for purposes of redemption the Court will not allow in the accountaf 
any bargain increasing by collateral means the sum payable fori 
principal, interest, and costs. None of the cases relied on by the ' 
mortgagors shews that a reasonable stipulation of this kind cannot 
be enforced. 

.BoMEit, J. There is a great principle which I think ought to 
be adhered to by this Court, and by every ('ourt where it can, 
possibly do so ; that is to say, that a man shall abide by his contracts, 
and that a man's contracts should be enforced as against him. 
Undoubtedly there are certain principles of equity, especially those 
relating to mortgagors and mortgagees, which have to a certain 
extent interfered with that general principle, and with those cases 
I shall have to deal. But before I do so I wish in the first place to 
point out that, unless there is some doctrine of equity which would 
otherwise prevent me enforcing the covenant here, the covenant is 
one which in my opinion ought to be enforced ; that is to say, look- 
ing at the circumstances (and there is no evidence before me which 
alters the circumstances as appearing on the face of the mortgage 
deed itself) it appears to me that the transaction entered into was a 
reasonable and proper one. The covenants entered into by the mort- 
gagors and the mortgagee with reference to the supply and purchase 
of beer appear to me to have been reasonable and entered into in good 
faith, and are in no sense oppressive upon the mortgagors. Unless, 
therefore, there is some principle of equity affecting mortgagors and 
mortgagees which prevents me from enforcing this covenant, I 
ought to enforce it. I should be very sorry indeed if I found 
there was any such principle ; and on considering the principles to 
which my attention has been called, and the authorities bearing 
upon them, I am glad to say that I do not think there is any 
principle or any authority which prevents -me from enforcing this 
covenant as against the mortgagors. 

Now, there is a principle which I will accept without any qualifi- 
cation for the purpose of my present judgment (although possibly 
even that principle might have to be considered narrowly with 
reference to special cases) that on a mortgage you cannot, by con- 
tract between the mortgagor and mortgagee, clog, as it is termed, the; 
equity of redemption, so as to prevent the mortgagor from redeem- 1 
ing on payment of principle, interest, and costs. Of course, I mean 
redeeming at the time agreed upon between the parties for re- 
demption. 

Does that principle apply to the case before me so as to prevent 
this covenant by the mortgagors from being enforced against them ? 
I am clearly of opinion that it does not. There is nothing in this 
covenant which clogs the equity of redemption. The mortgagors' 
right to redeem under the mortgage deed stands exactly the same 
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•whether this covenant to take the beer from the brewer, the mort- 
gagee, is in the deed or not. The mortgagee by virtue or in respect 
of that covenant has no right to stop or check redemption. H 
could not stop redemption because there had been any breach of that 
covenant. There is no charge upon the mortgaged premises in favour 
of the mortgagee for any sums which might become due to him 
under or by virtue or by reason of any breach of that covenant by the 
mortgagors. It therefore appears to me impossible to say that this 
covenant in any way interferes with the principle about not clogging 
the equity of redemption. But then it is said on behalf of the mor t- 
ga gors that there is a much larp rer principle which would pre vent 
this covenant from being held binding on them, and they say that 
the principle is stated in the case of Jennings v. Ward, 2 Vem. 520, 
"which is a well-known authority, where the Master of the Soils 
undoubtedly said that a man shall not have interest for his money 
and a collateral advantage besides for the loan of it, or clog the 
redemption with any by-agreement. I have already dealt with the 
qu^tion of clogging the redemption. It is said that the observations j 
of the Master of the Rolls are to be taken to their fullest extent, 
and that in every case it is to be taken that a mortgagee shall not 
have interest for his money and a collateral advantage besides for the 
loan. 

Now, I must say it appears to me always a good principle in deal- 
ing with general observations to bear in mind the case in which those 
observations were made, and with reference to what circumstances 
they were made. And when I turn and look at the circumstances of 
J ennings v. Ward, 2 Vem. 520. two things appea r. In the first 
place, the Master of the Rolls was dealing in fact with a case where 
a mortgagor came to redeem, and i tj^^as soupfht to clog his redemp - 
t ion by saying that there was a collateral agreement with regard to 
other property which ought to prevent his being allowed to redeem. 
It was, in fact, a case of clogging the equity of redemption. But 
beyond that, when you look and see what was the collateral agree- 
ment in question there, it is to be observed it was one about which the 
Master of the Rolls said that it must be set aside as unconscionable. 
So that it was a cas e where the collatera l agreement was unconscion- 
able i n itself, and it was in reference to a case like that that the 
Masters of the Rolls made the observation that he did. Moreover, 
it is very important to bear in mind that when the Master of the 
Rolls made that observation the usury laws were in forc e, and the 
Courts were very anxious to prevent a person getting a rate of 
interest beyond what he was entitled to receive under the guise of 
collateral advantages not expressed to be in the form of interest. 
Now, can I find in any subsequent case any decision which shews 
that the observation of the Master of the Rolls is to be taken as 
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unlimited ? I can find no such case. The cases to which I have been 
referred, and which I have considered, are really cases, when you 
e xamine them, where it is sought t o clog the equity of redempt ion by 
saying that the mortgagor seeking to redeem has to pay some 
sum beyond what was really due for principal, interest, and costs. 
That is so, for example, in French v. Baron, 2 Atk. 120, and 
other authorities, where the question concerned the costs of a recoiver 
of the rents and profits of the mortgaged premises. In these cases 
the question was one of account. The question was, What was 
due when you came to redeem? — not the question, in substance, 
whether an honest and proper agreement, entered into without 
oppression and reasonable, ought to be held void simply because it 
was a contract between mortgagor and mortgagee. And I point out 
that you must certainly put aside the cases before the repeal of the 
usury laws, which stand on a different footing, and, of course, cases 
of oppression and unreasonableness. Lord Eldon, in the case of 
Chambers v. Ooldwin (1804), 9 Ves. 254, stated the law of the 
Court at the time on the subject in question. I need not rej^eat 
that judgment now, because it is set forth in Kay, J.^ judgment 
in Mainland v. Upjohn, 41 Ch. D. 126. I need only say that 
I agree with what Kay, J., says at the top of page 138 of that report 
as summing up how the law stood. He says : " I read that for this 
reason that Lord Eldon there, although no doubt one objection he 
makes to these exactions was that they tend to usury, still does not 
rest his objection entirely upon that ground. He says, besides, that 
they are oppressive, and are exactions that a mortgagee* is not 
allowed to make/' 

Putting aside questions of usury, and putting aside contracts 
which are oppressive, or which are exactions that a mortgagee is not 
allowed to make, I see no reason why a contract between mort- 
gagor and mortgagee, entered into in good faith as a reason for the 
mortgagee advancing his money, should not stand and receive the 
support of this Court, subject to the limitation I have already 7 
pointed out as to clogging the equity of redemption. It appears to " 
me, notwithstanding some observations that you may find, especially 
some made by Kay, J., in some of his decisions, which I think ought 
to be interpreted by reference to the special facts of the cases in 
which those observations were made, it is not true to say that in 
every contract for a mortgage, every provision is void whereby a 
mortgagee gets more than the principal he advances, and his 
interest and costs. I think there is no objection (within the lines 
I have mentioned) to an advantage being derived by a mortgagee in 
his contract at the time, and as a term of the advance. Where such 
an advantage is part of the consideration for the advance, and the 
mortgagor has the benefit of the advance, he is prima facie bound 
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by it^ unless he can bring himself within some of the limitations 
laid down by the cases to which I have already referred. 

Now, that the principle is not so wide as has been urged before 
me on behalf of the mortgagors, and that the words of the Master 
of the Rolls in Jennings v. Ward, 2 Vem. 520, are to be taken 
with some limitation, is clear on the authorities. I need only men- 
tion two: Pot ter Y. Edwards (1857), 26 L. J. ( Ch.) 468, and 
the case of Mai nland v. Upjohn, 41 Ch. D. 126, to which I have 
previously referre3! They shew^ for example, this: th at a mort- 
gagee can contract with his mortgagor that in consideration of an] 
advance of, say, £700, he shall be repaid £1000 at a future time,' 
with interest on the £1000 in the meantime. In that case the bar- 
gain stands and cannot be disturbed, and for a very good reason 
— the mortgagor obtained his advance on the footing and faith 
of the contract. Here the mortgagors have obtained this advance, 
and probably at a reduced rate of interest, on the very terms of this 
covenant, or because of the existence of this covenant — an advan- 
tage which they have derived and now seek to escape the con- 
sequences of. As I have said, I can find no authority which 
would shew that such a covenant as this by the mortgagors is, under 
the circumstances, to be held void. Certainly the cases specially 
relied on before me on behalf of the mortgagors do not amount to 
constituting such authority. Take the case of James v. Kerr^ 40 
Ch. D. 44 9. When looked at it will be found that the facts shew 
that the agreement there relied upon by the mortgagee was oppres- 
sive and improper, and moreover clogged the equity of redemp- 
tion. Then take the case of Broad v. Selfe (1863^. 11 W. R. 1Q 36. 
which has been referred to. That was peculiarly a case affecting a 
question of account — the right to redeem — questions affecting the 
clogging of the equity of redemption. The case of Fie ld v. Hopkim 
4^ Ch. D. 524 . was, again, a mere question of on what terms, as to 
amount, the mortgagor should be permitted to redeem, and, more- 
over, was a case where the mortgagee was claiming to charge items 
which, under the circumstances, certainly he never ought to have 
sought to charge as against the mortgagor. It is to be noticed that 
when that case came before the Court of Appeal, as it did, they dealt 
with it purely as a question of construction, and did not, as they 
undoubtedly would had the argument before me been correct, say 
that the mortgagee was not entitled to make the charges in question, 
because the contract with regard to those charges was altogether 
invalid. It is impossible to suppose that the Court of Appeal, with 
the learned and experienced judges sitting there, would have over- 
looked a point of this kind if such a point could have been made. 

Lastly, the case before the House of Lords, Salt v. Marqui s of^ 
Northampton^ [18921 A. C. 1, had nothing whatever really to do 
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with the point I have to decide here. That was merely a question 
whether a certain policy was mortgaged; and when the House 
of Lords held that the policy was mortgaged, it of course followed 
that in equity a bargain seeking to prevent the mortgagor from 
having the riglit to redeem it could not be enforced. I need scarcely 
point out, therefore, that that has no bearing really upon the ques- 
tion before me. 

Finding, therefore, as I do in the result, an honest bargain 
entered into, the benefit of which has been obtained by the mort- 
gagors, and finding, as I am glad to say and as I think, no 
principle or authority which prevents me from enforcing this con- 
tract on the mortgagors' part, I enforce it accordingly, and therefore 
grant the injunction in the terms of the notice, limiting it according 
to those terms during the continuance of the security; and the 
defendants, of course, must pay the costs. 

C. A. 

The defendants appealed from the order on the motion. The ap- 
peal was heard on July 6, 1898. 

Farwell, Q, C, and Ingpen for the appeal. We contend that the 
covenant to take beer from the mortgagee alone is invalid. 

[Collins, L. J. A mortgagee may now stipulate for any rate 
interest he likes. Why may he not take a lower rate and stipulat 
for a collateral advantage of this kind ?] 

Jennings v. Ward, 2 Vern 520, lays down the broad principle that 
a mortgagee shall not by the mortgage deed stipulate for any 
advantage beyond principal, interest, and costs. Chappie v. Mahon 
(1870), Ir. R. 5 Eq. 225, does not merely say that a covenant for a 
collateral advantage to the mortgagee will not be enforced in a 
foreclosure or redemption suit, but that it is void. In re Edwards's 
Estate (1861), 11 Ir. Ch. Rep. 367, affirms the same principle. 
Romer, J., appears to lay douTi that any bargain between mortgagor 
and mortgagee which is not unconscionable and does not clog the 
equity of redemption is valid, but in this he ignores the above 
rule. In Chambers v. Goldwin, 9 Ves. 271, Lord Eldon lays it down 
that a mortgagee cannot stipulate to be a receiver of West India 
estates with a commission, nor stipulate for any advantage beyond 
the interest. Afterwards mortgagees of West India estates, if not 
in possession, were allowed to be consignees and to charge commis- 
sion ; but Ijord Brougham in Leith v. Irvine (1833), 1 My. & K. 277, 
refused to extend the practice to a mortgagee in possession, and 
expressed a doubt, ibid, 292, 295, whether Bunbury v. Winter 
(1820), 1 Jac. & W. 255, was rightly decided, and whether Cox v. 
Champneys (1822), Jac. 576, supported the case of the mortgagee. 
In Potter v. Edwards, 26 L. J. (Ch.) 468, a mortgage was given for 



t«(l 



486 



EQUITY RELATIONS. 



[CHAP, n* 



rale has been departed from again and again. Take the case of | 
West India mortgages : it has been repeatedly decided that the mort- I 
gagee, if not in possession, may stipulate that he shall be appointed[' 
consignee. The proposition stated in Jennings v. Wardj 2 Vem. 
520, is too wide. If properly guarded it is good law and good sense. 
A mortgage is regarded as a security for money, and the mort- 
gagor can always redeem on payment of principal, interest, and 
costs ; and no bargain preventing such redemption is valid, nor will 
unconscionable bargains be enforced. There is no case where col- 
l ateral advantages have been disallowed which does not come unde r 
o ne of these two hea ds. To say that to require such a covenant as 
that now in question is unconscionable is asking us to lay down a 
proposition which would shock any business man, and we are not 
driven to it by authority. The proposition laid down by Hargreave, 
J., in I n re Edwards's Estate, 11 Ir. Ch. Rep . 367, that where an 
onerous contract entered into by a mortgagor with his mortgagee 
is part of the arrangement for the loan, and is actually inserted in 
the mortgage deed, it is presumed to be made under pressure, and is 
not capable of being enforced, goes too far, though the decision of 
the learned judge was correct; for the stipulation with which he 
had to deal was unreasonable, and one which ought not to be 
enforced. The appeal will be dismissed. 

Chitty, L. J. The mortgage here is a mortgage of a public 
house for a time certain by publicans to a brewer, effected in the 
usual way, and it contains a covenant by the mortgagors during the 
continuance of the security to take all their beer from the mortgagee, 
and a covenant by the mortgagee to supply it. It is contended that 
the covenant by the mortgagors is void in equity. The first objec- 
tion I have to make is that it in no way affects the equity of redemp- 
tion, for it is not stipulated that damages for breach of the covenant 
shall be covered by the security, and redemption takes place quite 
independently of the covenant; so this is not a case where the 
right to redeem is affected. Equity has always looked upon a mort- 
gage as only a security for money, and here the right of the mort- 
gagors to redeem on payment of principal, interest and costs is 
maintained. It has been contended that the principle is estab- 
lished by the authorities that a mortgagee shall not stipulate for any 
collateral advantage to himself. I think the cases only establish 
that the mortgagee shall not impose on the mortgagor an uncon 
Bcionable or oppressive bargain. The present appears to me to be a 
reasonable trade bargain between two business men who enter into it 
with their eyes open, and it would be a fanciful doctrine of equity 
that would set it aside. 

As regards the authorities, Jennings v. Ward, 2 Vem. 520, was 
relied on. That was a redemption suit, and the lilaster of the Bolls 
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. decreed redemption without regard to a certain agreement which 
he considered unconscionable and set aside as being '^ unreasonable/' 
as appears from the registrar's book, which we have now in 
Court : Reg. Lib. 1705, fol. 495. The statement by Hargreave, J., f 
in In re Edwards's Estate, 11 Ir. Ch. Eep. 367, that a mortgagor is 
considered to be under pressure is not a universal principle. The | 
first great departure from any such principle is found in West India 
mortgages, where a mortgagee is allowed to be consignee if not in * 
possession. It was found that the supposed rule to the contrary, 
founded on the dicta, not the decisions, of judges, would not work, 
for that mortgagors could not obtain money except on these 
terms. Potter v. Edwards, 26 L. J. (Ch.) 468, is a clear authority 
the same way. There it is said that the money was paid and partly 
repaid as commission; but that is a fiction. The plain transaction 
was that the mortgagor agreed to receive £700 and give a mortgage 
for £1000. Mainland v. Upjohn, 41 Ch. D. 126, is another illustra-' 
tion. The decision of Hargreave, J., in In re Edwards's Estate, 11 
Ir. Ch. Rep. 367, was right, for in that case there was an uncon- 
scionable bargain, and a direct clog on the right to redeem. It is 
unnecessary to say more : the covenant in this case is not avoided by 
any such supposed rule of equity as has been contended for. 

Collins, L. J. I am of the same opinion. Apart from T 
authority, no one would say that this stipulation was invalid, for I 
it seems a reasonable and businesslike one. But it is said that mort- 
gages are subject to a long series of decisions, and no doubt equity 
judges have tried to lay down some principle which would explain 
satisfactorily the decisions of their predecessors and account for 
their own, but in so doing they have sometimes laid down principles 
which, when applied to other cases, are too wide. The fact is that 
those decisions were given in particular hard cases, and judges have 
afterwards endeavored, not always successfully, to reduce them to a 
general rule. The only safe thing is to see how far the decisions 
have gone. It is clear that a mortgage in the view of a Court of 
Equity is simply a loan on security, and nothing inconsistent with 
that can be imported into the deed, and Hargreave, J., in In re 
Edwards's Estate, 11 Ir. Ch. Rep. 367, probably had in his mind 
the principle that provisions inconsistent with the nature of a 
mortgage are illegal. But the principle which he laid down, that no 
onerous engagement of any description can be entered into by a 
mortgagor with his mortgagee on, the occasion of the mortgage, was 
not necessary for the decision of the case before him, for the 
stipulation there was one which interfered with the right of redemp- 
tion on payment of principal, interest, and costs. 

On what principle can any stipulation in a mortgage deed which 
does not fetter the right of redemption he held invialid? I think 
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only on the general principle that effect will not be giren to what is 
unconscientious and oppressive. No narrower principle will work. 
Here the provision is reasonable and does not fetter the equity of 
redemption. The wide proposition in Jennings v. Ward, 2 Vem. 
520, was not necessary for the decision in that case, and there is 
nothing in this case to bring it within that decision. The mere 
fact that a stipulation for the benefit of the mortgagee is contained 
in the mortgage deed does not necessarily make that stipulation 

lK(Lj£lty ^tdjc-^^Z^uLj ^IC^ ^^"f^^ lU<jt^ ^ 
^ftM /.J A/»-^ U^^eJi^ ^ ^io^c^ — 

l^^ "2^(£;' Santlet v. Wilde, [1899] 2 Ch. 474.— The plaintiff. Miss Kate 
7| — — V ' Santley , b eing the sub-lessee of the Royalty Theatre , and having an 
fi'^^f'^^'^^ ^22 o ption to acquire the reversion of the head-lease^n paying £2000 
a 01/^* rT" within a limited time , borrowed that sum of the defendant, S. J. 
j^4AMM LJ<* ^ilde, on the terms "ot the loan being repaid with six per cent, inter- 
^ ^ — -^ C^^^J ^t and secured by a legal ^ mortgage, which was also to provide foF 
fjy^^"^^^!y^ pa yment to said Wilde nf nnft-thirrt nf the clear net profit rental of 
^oi iXjuJ' th e^theatre . The mortgage ^ executed in pursuance of the agreement, 
^ JiJ^ ^^JS, for the whole of the term acquired by the plaintiff, less one day. 





g agor^s term, although the £2000 and interest should all have been 
-^ paid. The property was redeemable only on the payment of £2000 
[and interest, and all other moneys covenanted to be paid. So me of 
---the instalments being in arrears, defendant gave plaintiff" thre e 






(;lia/iUj <i«A^» months^ notice to pay off all the principal moneys and intere st 

s yured by the mortg age. P laintiff paid the i ns talments in arrear, 
a nd within the three months tenctered the balance of the JggQOO. with 
interest to the end of the three months and the costs, b ut W ilde 
refused to accept the money . 

Plaintiff then brought the present action , claiming (1) a declara- 
tion that the mortgage ought to stand as a security for the £2000, 
or so much thereof as remained owing, with interest, and that so far 
as the same deed provided for payment to the defendant of a share 
of th e rents and pro fits, or precluded the plaintiff from redeeming on 
payment of princi paTand interest, such deed was invalid and not 
bifiding on the pl&intiff ; (2 ) redemption and reconveyan ce. 

The defendant counter-claimed for (1) a declaration that during 
the residue of the leasehold term, notwithstanding that all the prin- 
cipal and interest had been paid, he was entitled to be paid one- 
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third of the clear net profit rental; (2) an account of what was due 
on the footing of that declaration.^ 

LiNDLBY, M. R. The question raised on this appeal is extremely 
important : I do not profess to be able to decide it on any principle 
which will be in harmony with all the case s ; J)ut it appears to me 
t hat the true principle running through them is not very difficult 
to disco ver^ and 1 thln£"that ft can be applied so as to do justice in 
this caseimd in all other cases on the subject that may arise. . The 
principle is thi_s : a mortgage is a conveyance of land or an assign- 
ment of chattels as a security for the payment of a debt or the 
discharge of some other obligation for which it is given. This is 
the idea of a mortgage : and the security is redeemable on the pay- 
ment or discharge of such debt or obligation^ any provision to the 
contrary notwithstanding . That, in my opinion, is the law. Any 
provision inserted to prevent redemption on payment or performance 
of the debt or obligation for which the security was given is what is 
meant by a clog or fetter on the equity of redemption, and is there- 
fore void. It follows from this, that " once a mortgage always a 
mortgage ;'^ J)ut I do not understand that this principle involves the 
further proposition that the amount or nature of the further debt or 
obligation the payment or performance of which is to be secured is 
a clog or fetter within the rule: see 1 PoVell on Mortgages, 6th 
ed. pp. 116 et seq.: title, "How a Mortgage is considered in 
Equity.*' The right to redeem is not a personal right, but an 
equitable estate or interest in the property mortgaged. A "clog" 
^r " fetter '' is something which is inconsistent with the idea of 
security''^: a clog or fetter is in the nature of a repugnant con- 
dition . If I convey land in fee subject to a condition forbidding 
alienation, that is a repugnant condition. If I give a mortgage on 
a condition that I shall not redeem, that is a repugnant condition. 
The Courts of Equity have fought for years to maintain the doctrine 
that a security is redeemable. But when and imder what circum- 
stances? On the performance of the obligation for which it was 
given. _If the obligation is the payment of a debt, the security is 
redeemable on the payment of that debt. That, in my opinion^ is the 
true principle applicable to the cases, and that is what is meant when 
it is said there must not be any c log or fetter on the equity of 
redemption. If so, this mortgage has no clog or fetter at all. Of 
course, the debt or obligation may be impeachable for fraud, 
oppression, or over-reaching : there the obligation is tainted to that 
extent and is invalid. But, putting such cases out of the question, 
when you get a security for a debt or obligation, that security can 

^ This statement of facts is abbreviated from the report of the case in the 
court below: [1889] 1 Ch. 747. 
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be redeemed the moment the debt or obligation is paid or performed, 
bnt on no other tenns. ' ~. ~j ~~. \  ZZ/ 

ijct ^*^^5" '*'*^ X<a-^ QLEASON'S ADMX. t. BUEKE. 
HS'l^ a ^*^» **'*'''*^ODBT OF Chancert OF New Jehsby, 1869. 

y^y ^^ This cause was heard upon bill, answer, and proofs. 




4jjj-- ^i^:tS, Jersey City, for the term of fifteen yea rs, w ith a provision for a 
y , ^ . -^ renewal for ten years long er. He leasea it for the purpose of erecting 



w*-^» ^ ^QQ l^ ^ building for his busines s, to front on North First Street. 

Qt^^M^JAC^ ^ • He applied to Burke, with whom he had been in the habit of deal- 

liop^ /^^^ ing, lor a loan of $1500 for that purpos e. Burke agreed to advance 

/|V^I^ ^y this loan after he should have expended $500 on the building. 

J -^ Qleason proposed to secure it by mor tgage, but upon applying to 

^ /^ . Mr. Clark, the counsel of Bur ke, to arrange the matter, he advise " 

i/" /i^&r- ti that a mortgage should not be taken, but that for the $1500 Gleason 

Q^jh^ "'Jj ■• s nouia assign the lease ; to this Qleason assented , and executed the 

Yf^^j fLij a ssignment^ on June 1st, 1862, a bsolute on its fac e, reciting the 

^^^^^^-^^^ t—iconsideration of $1500. Before this assignment was made, Gleason I 

rdt jif^f •*• ^^^ offered to Burke to let him put up a building on twenty-five 

^ J^^iM^ /"—feet of the rear of the lot without charge, and that he, Gleason, 

/ **v? /) would permit Burke to occupy that part during the whole term, and 

l^c^AAjUL j he would pay the rent, taxes, and assessments for and upon the 

£j^r7jt' ^ Ct ^^^^^ ^^^> ®^ ^^^ ^^ should not cost Burke anything. He alleged 

'as the ground of this offer that this rear part was of no value to 
him, and that such a building would bring business to him and add 
to the value of his premises. 



1 "1 



'I take it that it is clear ly e atablished now, in the first place, that there 
is no such principle as is suggested, namely, that a mortgagee shall not 



stipulate for any collateral advantage for himself . He may so stipulate ; 
and^ if he does, he may obtain a collateral advantage: nothing can be sai d 



against it , and he can enforce it. always assuming that the bargain is not 
unconscionable or oppressive, jn the second place, I take it also to be clear 

^hat there is now no such principle as is suggested, namely, that where a 
collateral advantage is stipulated for b y the mortgagee as a condition of 
the loan, that advantage or contract is to be presumed to have been given 

_or made under pressure . There is no such presumptio n, but each case must 
be decided according to its own c i rcumstance s. ^The Uouri will look into 

_the circumstances of each case and see whether the bargain come to is 
unconscionable or oppressive." — Per Romer, L. J., in 8. c. id, p. 478. 
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At or shortly after the assignment of the lease it was agreed that 
Gleason should pay the $1500 by semi-annual instalments of $125^ 
until the same and all interest on it should be paid ; and that upon 
such payment Burke should reassign to Gleason the lot, except the 
twenty-five feet of the rear, which he should retain for the residue 
of the term ai;id the renewal ; and it was agreed that for the term 
and its renewal Gleason should pay all rents, taxes, and assessments 
on the whole lot. This agreement was made by parol only, but was 
t o be reduced to writing and signed; it was reduced to writing by 
Mr. Clark, but both parties neglected to sisp . it. After the assign- 
ment of the lease Gleason finished his house, and Burke advanced 
the loan a s needed for that purposed Burke built a house on the 
twenty-five fee t, on which he expended about $180 ; it was finished 
in the tall of that year, after Gleason's house was finished; both 
were being erected at the same time. Burke has since received the 
r ents of the rear building, amounting to about $180 0, and Gleason 
a nd the comp lain ant have paid all rents, taxes, and assessments for 
the lot. Gl eason died_ in October, 1865, and until his death contin- 
ued dealing with Burke, who sold him the goods used in his business 
on credit. 

After the com plainant became administratrix she tendered to 



Burke the balance of the loan and the interest accrued on it, and 



demanded a reassigpoiment of the leas e. Burke refused to accept the 
p ayment or to reassign the lease, unless he retained the twenty-five 
feet of the rear of the lot and complainant would agree to pay all 
the rents, taxes, and assessments for the whole lot for the residue 



of t he term ; this she refused to do. 

>on this, complainant brought this suit, alleging that the 
assignment of the lease is a mortgage only, and that she is entitTedj 
to redeem the whole premises, and praying for a reconveyance upoj^ 
paying the amount of the loan still unpaid, with interest, and 
upon paying the amount expended by Burke for the building on 
the twenty-five feet, above the amount received by him for rents, of 
both which she prays an account may be taken. 

The defendant contends that this was an absolute sale of the 
lease, with an agreement to convey part of the premises upon pay-' 
ment of $1500 and interest. 

One may convey lands for a certain price, and agree to repurchase 
them at a fixed time, for a certain amount exceeding the price 
received and the interest, without the sale being construed a mort- 
gage or the transaction being affected with usury. But such trans- 
actions are suspicious ; they are an easy cloak for usury, and their 
bona fides must be clear, and the court must be satisfied that it was 
not intended to cover usury or to take away the right of redemption 
upon what was, in fact, intended as a mortgage to secure a loan. 
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Courts of equity are very jealous of every device or contrivance 
intended to take away the right of redemption of what is the security 
for a loan. And one proof that the formal conveyance was intended 
as a mortgage only is that the transaction commenced by negotia- 
tions for a loan and conveying the land as security for the loan. In | 
this case the original agreement was for a loan^ and the property I 
was offered by way of mortgage, and the form only was changed at 
the suggestion of counsel. The transact ion must be considered as 
a mortgage only, and not as a sale and agreement to reconvey part 
on payment of a fixed sum. Another indication of the transaction 
being a mortgage existing in this case is that Oleason agreed to 
pay back the principal and interest at fixed times. 

In a mortgage any agreement to pay more than the sum loaned 
and lawful interest is usury; so also must an agreement to allow 
the lender to retain part of the land mortgaged after being repaid , 
the loan in full be treated as usurious ; and neither will be enforced I 
by courts of law or equity. If this was the whole of this transaction, 
the complainant would be entitled to the full relief sought. 

But a borrower and lender may lawfully make other bargains, 
even relating to the mortgaged property; and if they are not in 
consideration of the loan or the condition of its being made, and 
are otherwise lawful, they may be enforced. 

If Gleason had not borrowed money of Burke, he might lawfully 
have given him without consideration the right to occupy part of 
his lot for the term on the conditions here agreed upon; and if 
Burke had erected the building in accordance with the gift, the gift 
would be valid, and would be enforced in equity. In this case it 
needed no agreement in writing, the legal title to the land for the 
term was in Burke by the assignment ; and effect can be given to it 
by limiting the quantity of land to be reconveyed in ordering re- 
demption according to the actual agreement between the parties. 
It is certainly a case in which the gift should be shown by clear 
proof. But it is sustained by the testimony of Scott and Burke, and 
the subsequent agreement in conformity with it is proved by Clark 
and by the fact that Gleason, in his life, permitted Burke to build, 
to rent the building, and receive all the rents, while he paid all the 
ground rent and the taxes and assessments for the whole lot. These 
facts and the testimony of Clark are consistent with the fact that 
the gift of the twenty-five feet was a usurious premium for the 
loan. But the evidence of Burke and Scott shows that the gift was 
made for other reasons, and was not connected with the loan or 
a condition of its being made. There is no evidence and no circum- 
stance to contradict or impeach these witnesses. 

The complainant is entitled to a reconveyance of the seventy-five 
feet of the north part of the lot upon being paid the balance of the 
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$1500 unpaid with interest, and upon executing an agreement 
making that part liable for the ground rent, taxes, and assessments 



on the whole lot, but not for taxes and assessments on the rear / j__ ^^ 
building. CLa t4^i.^c>c-c-f-t-:^ '^ c^z^^/^ /^ia/ A^W^o 







Tholbn v. Duffy, 7 Kans. 405 (1871). Brewer, J. The /ui^/ f^-^ 
stipulation in the mortgage in regard to attomey^s fees is in these / '^ " 

words : " And the said parties of the first part hereby agree that ten j 0^(r 

per cent, upon the amount due on said note at time of any judgment j "^ 

thereon shall be added to the same and judgment rendered therefor/ l 

for attorney's fees for collection and services.'' The learned judge 
who tried the case charged the jury that this stipulation was valid, 
and that they might add to the amount found due upon the note 
ten per cent, thereof, and bring in a verdict for such sum. The 
verdict they returned really included only between six and seven 
per cent, for attomey^s fees. Stipulations like this have been sus- 
tained by the decisions of many courts, and properly so (7 Watts, 
126; 51 Penn. St. 78; 3 Wis. 454; 10 Wis. 41; 12 Wis. 179, 452; 
15 Wis. 522; 16 Wis. 672; 8 Blackf. 140; 1 Nev. 161; 2 Nev. 199; 
21 La. An. 607). 

It does not violate the usury law, because it is no stipulation to 
pay for the use of the money borrowed, but only an agreement to 
compensate the mortgagee for the expenses of compelling the mort- 
gagor to perform his contract. If the mortgagor pay the money 
borrowed at the time it becomes due, as he has promised to do, he 
incurs no loss by reason of this clause in the mortgage. He is 
wholly released by the payment of the money borrowed and the 
stipulated interest. Where by the term of a contract a party can 11 
discharge himself by paying the real amount due, the transaction || 
is not usurious (Bac. Abr., title. Usury, 6; BiUingsley v. Dean, 11 
Ind. 331; Lawrence v. Cowlse, 13 111. 577; Oould v. The Bishop 
Hill Co., 35 111. 325). Nor is it against public policy that thelj 
expense of a litigation should be borne by the party whose breach \l 
of his contract necessitates such litigation. On the contrary, it ^ 
accords fully with the soundest principles. Our statutes, as well 
as those of nearly, if not quite, all of the States, provide that the 
costs — ^using the term in the limited sense as embracing the amounts 
due the sheriff, the clerk, and other officers of the court, for their 
services in the case — shall be paid by the losing party. The theory is 
that the determination of the suit has shown that his wrong caused 
the litigation, and, therefore, he should bear the expense. And in 
many States the court is authorized to award to the successful party, 
in addition to the amount found due and the court expenses, 
certain sums for his attomey^s costs. Our statutes do not provide 
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for thig additional allowance. But this omission to provide for such ^ 

compensation in all cases is no argument against the right of the 

parties to contract for it in some.i ^^^^ h<...fJXiU ^^ ^ A-^ ' 



FooTE V. Spraoue, 13 Kans. 165 (1874). Valentine, J. The /ji^. «!k| 
petition recites the conditions of the mortgage, which show that the 
mortgagors agreed to pay not only the principal of the debt secured 
by the mortgage and interest thereon, but also, in case of foreclosure 
of the mortgage, costs ^^ and fifty dollars as liquidated damag es 
for the foreclosure ." The petition then pravs for a judgment that 
the mortgaged property be "ordered to be sold and the proceeds 
applied to the payment of said debt, costs, attorney fees, etc.*' The 
cou rt rendered a judgmen t f or fifty do lla rs as attorney fees for the 
fo reclosure of the mortgage in addition to the debt, interest, and 
cosis! This the plaintiffs in error claim was erroneo us. Upon this 
question we are inclined to think the plaintiffs in error are correct. 
The case seems to fall within the decision made in the case of Kurtz 
V. Sponable, 6 Kas. 395. The stipulation in the mortgage in this 
case, as it was in that, is for a certain sum to be paid by the debt or 
a s liquidated damages over and above the debt and interest and al l 
le gitimate costs . Now, what was the term "liquidated damages" 
in this mortgage designed to cover? If it was designed to cove r 
attorn ey fees, why did not the parties say so in the mort gage ? If 
it ^Tffs^ designed to cover any legitimate charge or expense, why did 
they not say so? Why di d not the parties state p rpniRply ft"d 
de finitely just wha t it was designedto,cgver — ^just what the damages 
w ere in te nded to be for, so that t he courts could see whether the 
damag es were such as could be allowed by law or no t ? if the dam- 
ages were ior usurious interest, then, of course, theyljould not be 
a Uowed . And would it be proper to allow an issue to be framed and 
a trial had to determine whether these " liquidated damages*' were 

' This represents the prevailing view in the United States. Pierce v. 
Kneeland, 16 Wis. 672 (1863) ; Weatherby v. Smith, 30 Iowa, 131 (1870). 

" In the case now before us it is agreed in express terms by the mortgagor, 
in case of default in payment, t hat the attorney's fee shall be paid as a part 
of t he cost s of collecting the sum of money secured by the m ortgage. The 
agreement to pay such fees is a part of the security itself, and no reason 
is perc eived why the costs incident to the collection of the sum ot mon ey 
sfeCUt'ed by the mo rtgage should n ot be ma de a par t of t he judgment o r 
d ^fegJh'caae thelnortgage had to be foreclos ed." — Per Scott, J., in CtouTMm 
V. AfMrwon, 5 111. 394 (1870). And see Barton v. Farmers* National Bank, 
122 111. 352 (1887). 

In a few States, however, such stipulations are regarded as usurious and 
oppressive. Thomasaon v. Townsend, 10 Bush. (Ky.) 114 (1873) ; Myer v. 
Hart, 40 Mich. 517 (1879) ; Kitternuister y,Bro88ard, 105 Mich. 219 (1896). 
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intended to cover some legitimate charge or expense or to cover 
usurious interest? T^e two cases of Kurtz v. Sponable, supra, and 
Tholen v. Duffy, 7 Kas. 405, show nearly what the opinion of the 
court is upon this question. If the stipulation in the mortgage is 
f or the payment of some thing which the court can see is legal and^ 
a jralid and legitimate charge or expense, then thecourt will uph old ~ 
^ t he same; but if the stipul ation i s so indefinite that the co nft CpTiTinr. 
telT whether the paymenTwas intended to be for something legal or 
iliegai , then the court will not uphold the stipulatio n. We think 

Itne stipulation is void, and, therefore, the mortgage is the same as 
though there were no such stipulation contained in it; and, there- 
fore, the judgment for fifty dollars as attorney fees is erroneous 
{Stover Y. JohfhnycaJce, 9 KeiS. 367). . , y /A/y 

/: 1 ^..\^^ t i^^O^CLu. Se 





DALY V. MAITLAND. ^\ , • CL^y^ J^ 



1^ J^ SuPRBMB Court op Pennsylvania, 1879. a^^c^ /a//Mx^ 



<^ ^^^ (88 Pa. St. 384.) ^ /cC^tU iJo^ <? C^^ . 

January 16, 1879. Before Shabswood, C. J., Mbrour, Gordon, ^^i^ ^^^ ^ * 



Paxson, Woodward, Tbunkey, and Sterrett, JJ. /idjiMjL A*^^^ 

Error to the Court of Common Pleas, No. 2, of Philadelphia^^: ^ yVL 
County. Of July Term, 1878, No. 2. 4a ti^^Y^ 

Scire facias sur mortgage by Henry Maitland against Henry M. /i ^^ u %, 
Daly and others, executors of John Daly, deceased. a m c j 

The mortgage was for $14,000 , dated May 6th, 1871, for five ^?<^ ^^"^ 
years^ betwppTi Jn^n Dflj y and HeniT Maitlan d. John Daly^avin g ^ '^ A^ 
died before the commencement of the suit, the writ was issued^ y / / 
a gainst the executors and trustees under his wil l after the maturity Ik^ ^^^ j f 
of the mortgage. ' ' 

. The pleas were nil debet and payment, 
r I The mortgage contained the following claus e. ^^ and provided also 
// thiat it shall and may be lawful to and for the said Henry Maitland, 
) his heirs, executors, administrators, and assigns, when and as soon 
as the principal sum hereby secured shall become due ... to sue 
out forthwith a scire facias upon this indenture of mortgage and 
to proceed therein to judgment and execution for the recovery of the 
I whole of the said principal debt and all interest and taxes due 
/ thereon, together with an attomey^s commission for collection, viz. ; 
five per cent., besides costs of suit , without any stay, any law or 
( usage to the contrary notwithstanding." 

On the trial, after the offer of the mortgage in evidence, the de- 
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fendants admitted plaintiflf's claim for the princ ipal of the mortg age 
and inte rest, but resisted his claim for five per icent. commission on ~ 
t he princ ipa l of the mortga ge. 

Tne defendants submitted the following points, which the court, 
Mitchell, J.^ refuseT : ~~ 

1. That the plaintiff is entitled to recove r upon the mortgage 
above the amount of the mortgage and interest, a reasonable attorney 
fee for th e collection of the mortgage, and w hat is a reasonable fee 
mus t be proved by"plaintiff. to recover it. 

a5. That the plaintiff is entitled to recover under the mortgage 
sued on only a reasonable attorney fee in addition to the amount 
of the mortgage and interest. 

The court charg ed as follows : 

" The plaintiff is entitled to recover the full amount of his debt 
covenanted in the mortgage to be paid, including the five per cent, 
upon the amount of the mortgage debt for collection^ that being 
expressly stipulated for in the mortgage to be paid on a contingency, 
which is admitted to have happened." 

The verdict was for $14,862.40, which included interest and the 
five per cent, commission. After judgment the defendants took this 
writ and assigned for error the refusal of the foregoing points and 
the portion of the charge noted. 

Chief Justice Shahswood delivered the opinion of the court 
March 17th, 1879. 
( In HuUng v. Drexel, 7 Watts, 126, it was decided by this court 
that a stipulation in a mortgage that, in the event of the necessity 
of proceeding to recover the mortgage by suit, the mortgagee shall 
be entitled, in addition to the debt and interest, to damages for cost 
and expenses incident thereto, was not usurious, and might be 
enforced in the scire facias. In consequence of this decision, it has 
become common to insert a provision not only in mortgages, but 
notes and other instruments for the payment of money, that the 
creditor, in the event of being obliged to resort to a suit, shall 
recover a certain percentage as commissions to the attorney who is 
retained by him to collect the debt. This commission, it has been 
held, does not belong to the attorney,l)ut to the creditor. It can - 
no t be collected as costs, but must be included in the judgment 
(Mahoning County Bank's Appeal, 8 Casey, 158 ; McAllister's Ap- 
peal, 9 P. F. Smith, 204 ; Faulkner v. Wilson, 3 W. N. C. 339 ; 
Schmidt & Friday's Appeal, 1 Norris, 524). In Robinson v. Loomis, 
1 P. F. Smith, 78, it was ruled that such commission was not a 
penalty, but an agreed compensation to the mortgagee for expenses 
incurred by the default of the mortgagor. 

It is undoubtedly true that the parties to a contract may lawfully 
agree that the damages in case of a breach shall be liquidated at 
a certain amount. Equity will not relieve against such a contract 
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fairly entered into, unless it is evidently a penalty. This principle 
of liquidated damages is not applicable^ however^ to a contract for 
the loan of money — ^at least such stipulation is subject to the control 
of courts of equity. As in the days of Solomon, " the borrower is 11 
servant to the lender/* and c ourts of equity from the earliest perio d 
have assumed the jurisdiction of relieving the borrower from un- 
reasonable and oppressive stipulations, exacted from his necessities, | 
altogether apart from the statutes against usu^ Especially has 
this always been the case as to mortgages. Agreements embarrass-fj 
ing or restraining the equity of redemption have invariably beenU 
set aside. The stipulated commission for the attorney may be so 
far beyond the ordinary rate charged for such services as to require 
imperatively the interposition of the equitable powers of the court. 
Equity has always been a part of the law of Pennsylvania. In the 
administration of equitable principles it is the court and not the 11 / /Ol 
jury who exercise the functions of the chancellor, even where the*"^'* 



h 



action is in the common-law form. The jury, like the same tribunal I 
in an issue directed by the chancellor, decide disputed facts; but 
it is the court that must be satisfied and apply the equity on the^ 
facts found or undisputed. If they think an equitable title to relief 
not made out by the proofs, it is their duty so to direct the jury, and 
contra if they think the equity has been established. These rules 
are so familiar and well settled that it would be a work of superero- 
gation to cite the numerous cases which support them. 

We think these principles apply to the questions raised upon this 
record. The lender of money on any species of security cannot exact 
an unreasonable stipulation in the shape of an agreed liquidation 
of damages. Equity interposes her shield to protect the borrower. 
The debtor in cases of this kind will readily yield to the demand of I 
the creditor, as he would be apt to regard collection by suit as a remote ( 
and improbable contingency. Even at law what is reasonable is 
often, indeed, a question of fact, but in many cases it is a pure 
question of law. Thus, notice of the non-payment of a promissory 
note, though it was at first submitted to the jury to decide whether 
it was within reasonable time, is now unquestionably the exclusive 
province of the court ; so it is now held that after a lapse of seven 
years an abandonment of a title by settlement is a conclusive pre- ^ 
sumption of law. No court has ever thought of sending an issue l( W* 
to a jury to determine what is reasonable compensation to trustees, (l 
They would be a tribunal entirely unsafe to intrust with such a 
question. These decisions have been reached by the necessity of 
certainty in the rules in such cases. Many other illustrations could 
be given. It is important, unless we are prepared to say that the 
lender may stipulate for any amount as commissions for the collec- 
tion of his debt, that there should be some more certain rule than 
could be reached by submitting every case to a jury. It would 
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practically in a great number of cases have the effect of destroying 
the stipulation altogether. If the question must in every case be 
referred to a jury, the creditor will abandon the claim sooner than 
encounter the delay and the risk of a very small sum being allowed. 
The court, from practical knowledge of professional work, are able 
to say in every particular case what ought to be the compensation 
or rate of commissions for collecting a debt by suit. _Whatever is 
stipulated beyond a reasonable rate should be relieved against upon 
equitable principles! Certainly, no certain commission can be deter- 
mined upon to be applied to all cases. As responsibility, as well as 
f labor and skill, is involved, in reason and the usage of the profession 

it depends upon the amount collected, but not absolutely so. If ) 
there should be no defence to the mortgage or other instrument of 
writing for the payment of money, the court in giving judgment can 
decide whether the stipulated rate is too large, and enter judgment 
for what is right. Should, however, a defence be set up in whole or 
in part, and the case necessarily go to a jury, it would be the prov- . . 
ince of the court to instruct the jury what, under all the circum- II 
stances, should be allowed, of course not exceeding the agreed rate^ I ' 

It does not appear by the paper-books that there was in this case 
any rule for judgment for want of an affidavit of defence, though 
it does appear that there was no other defence than the amount of 
the collection fee. Had there been such a rule, the court should 
have decided the question, and not have sent the case to the jury. 
We think the learned judge below was right in refusing to leave it 
to the jury to determine the rate of commission, but he was wrong 
in instructing them to find the full amount agreed upon. Five per 
cent, upon $14,000, in other words, $700, was far beyond what was 
reasonable, even in view of the fact that the defendant below had 
interposed a defence against the commission, and that the case 
might be carried by writ of error to this court. We think even 
under these circumstances two per cent, would have been an ample 
and liberal allowance, and the jury should have been so instructed. 
In general, this court will not review the exercise of a sound dis- 
cretion by an inferior court upon such a question, and the presump- 
tion will always be in favor of their decision unless it is plainly 
excessive, or, as appears to have been the case here, founded on the 
mistaken idea that they had no equitable power to interpose and 
moderate the agreed amount. 

Judgment reversed, and venire facias de novo awarded.^ 

Mercur, J., dissented. 




Vilas v. McBride, 62 Hun (N. Y.) 324 (1891). Learned, 

^Wilson V. Ott, 173 Pa. St. 253 (1896), accord, Clatoson v. Munson, 
55 111. 394 (1870)i contra. 
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p. J. This is an appeal from a decision in an jretion of f qreclosure>-^L^ — C^*^*^:, 
Two questions were submitted to the jury: the first, whether the 
mortgage was usurious; the second, whether David McBride, 
grantee, assumed payment of the mortgage as part of the considera- 
tion. The jury found the first in the affirmative, the second in the 
negative. The learned justice adopted these findings as correct, and 
decided in favor of the defendants. It seems hardly necessary to add 
anything to the careful opinion written by him. But the amount 
involved is considerable, and the points in the case have been 
strongly presented on both sides. We will, therefore, state our 
views. 

The bond and mortgage in question were executed November 9, 
1867, by Hiram D. Witherill to S amuel F. Vilas , now deceased, for 
$8000, payable in instalments, the last in 1871, with interest at 
seven per cent. The property mortgaged was the Witherill Hotel. 
The testimony of Mr. Wever is that when Witherill applied to 
Vilas for the loan Vilas objected on the ground that money was 
worth more than seven per cent., and that he could not make the 
loan unless he had more than the legal rate ; that they then agreed 
that the manure from the house should be called worth $100 pe r 
y ear; and that so lon^ as Vilas carried t he mortgage he sh o uld ha ve 
tfie manure from the house as extra in terest The hotel was opened 
in 1^68. It was proved that Vilas did have the manure year after 
year, and that it was, in fact, worth $100 per year. In 1881, one 
Velsey kept the house, and Vilas claimed the manure as his right, 
said he had it all along; but Velsey refused to let him have it unless 
he paid fifty dollars per year, which he did for one year. 

The plaint iffs urge that as the house was not then finished and 
the manure would not be in existence until the house was finished , 
and as Vilas was to have it onlv as lo ng as he carried the mortga ge, 
t Se contract was not usuri ous. The proof, however, establishes that 
this was intended as an additional compensation for the use of the 
money, and it was actually received for many years. Where a con- 
tingent advantage is reserved to the lender without putting capital 
o r interest in any kind of risk, the contract must be usuriou s 
(Barnard v. Young, 17 Ves. 44; Cleveland v. Loder, 7 Paige, 557; 
East River Bank v. Hoyt, 32 N". Y. 119; Heidenheimer v. Mayer, 
42 N. Y. Supr. 506). There seems to be no room to doubt here 
that the agreement was that the lender should, at the least, have 
the probability of getting an additional advantage, and that this 
agreement was made in order that he might have more than legal 
rate. We think the verdict and the decision on this point were 
correct.^ 

^Affirmed by the Court of Appeals on above opinion, Nov. 29, 1802 (136 
N. Y. 034). 
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CHAPTER II. (Continued). 



Seo. IY. Tackino Collatebal Claims. 




BAXTER V. MANNING. 

High Court of Chancery, 1684. 

(1 Vern, 244.) 

The plaintiff makes a mortgage of his estate to the defendant, and 
aft erwards the mortgagee advances and lends more money unto the 
plai ntiff, the mortgagor, on his bon d. The plaintiff brings his bill 
to redeem. The defendant insists to have his bond debt as well as 
the mortgage-money paid him. 

Per Curiam.* Although there is no special agreement proved 
i n this case, that the land should stand as a security for the bond 
debt, yet the mort gagor shall not redeem without paving bot h.* 

ly" -,, ^ Challis v. Casborn, Finch, Pre. Ch. 407 (171 5). Before Lord 

K^ CowPER, L.C. In this case it was said by Mr. Vernon, an d agreed 

J to by the court , that i f a man has a debt owing to him by mortgage 

and another on bond from the same person, that he cannot taqk ^/ ^ 
t hem together against the mortgagor, but that he shall be let into ^7i£ (^'^ 
a redemption on p ayment of the mortgage money only ; but the , 
Heir in such case shall not be let into a redemption without paymen t 
of both^ because the land in his hands is chargeab le w\fh fh e bond , 
even at law ; and now, since the statute against fraudulent devise s, 
the devisee of the equity of redemption is in the same case, and 



c annot redeem without payment of bo th, because the statute makes 
such devise void, as against creditors, and then the devisee stands 
in the same place as the heir must have done if no devise had been 
made; but before that statute such devisee would not be liable to 
the bond debt kny more than the mortgagor himself : 

* Sir Francis North, Lord Keeper. 

'Reg. Lib. 1683. A. fol. 730. It was referred to the Master to enquire 
whether the debts secured in this case by bond were separate or included 
in the mortgage, and in case they should prove distinct debts, then the 
decree to be as above, and so made 31st January subsequent. Reg. Lib. 
1684. A. fol. 252. 
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COLEMAN V. WINCH. X^ ^^^ /^^^^i^ ^^^ 

High Court of Chancery, \^^\.^^^ *(_ji- yt—r 

(1 P. TFm.. 775.) ^ Cin.Ji ^ ottj^ 

A., seised in fee of lands, makes « T]jorfprfl^p f ^ B. for £100 and ^^ y y^ ^f«^^ 
afterwards borrows £100 more of B. upon bond^ and digs; the heir / ^^ 

at law c onveys the inheritance and equity of redemptii)n of the 
p remises to trustees in trust for payment o f all t he bond and simple - 
c onFract debts of his father equall y ; after which the trustees bring 
their bill to redeem B., who insists oh bein^ paid his debt by bond 
as well as that by mortgage ; and for the mortgagee it was objecte d. 

First, that as he had the estate at law absolutely, and the trustees 
could not come at it without the interposition of equity, it seemed 
not agreeable to reason that he should be hindered by this court 
from receiving what was due to him by bond as well as by mort- 
gage, the former beijig as just a debt and as much due in conscience 
as the latter. 

Secondly, that if the heir had brought a bill to redeem the mort- 
gage, it was plain he must have paid as well the bond debt as that 
by mortgage ; and if the heir must have paid it, why should any one 
claiming under him be in a better condition than he himself ? 

Lord Chancellor [Macclesfield]. The bond of the ancestor, 
wh erein the heir is bound, becomes^ upon the ancestor's death, the 
KeiFs own debt , for which he is suable in the debet and detinet; 
and, therefore? if he comes to redeem the mortgage made by his 
a ncestor, he must pay the debt by bond as well as that by mortgage ; 
butT though this be the debt of the heir, it cannot be said to be du e 
from the heir's assignee, the bond being no lien upon the land : 
which appears most plainly, in that it was no lien on the land, even 
against tne mortgagor himse lf, who happened to be indebted to 
the same person by mortgage and by bond. Suppose one be indebted 
to A. by mortgage of a term for years, and also indebted to him 
by bond; if, on the death of the mortgagor, his executor brings 
a bill to redeem the mortgage, he must pay both ; but if the executor 
assigns over the equity of redemption of the mortgaged term, and 
the assignee of the executor brings a bill to redeem, he shall only 
pay the mortgage money. So if the testator, being possessed of 
a term, mortgages it to A., and becomes also indebted to A. by 
simple contract and dies, his executor, bringing a bill to redeem, 
shall pay both the mortgage and the debt by simple contract, because 
the very equity of redemption is assets to pay simple-contract 
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debts; but if any creditor of the testator brings a bill to redeem 
this mortgage, he shall pay only the mortgage. 

Lord Ghancellor farther said that the law of England in suits 
against heirs imitated the civil law, where an heir sued by a bond 
creditor is sued as for his own debt in the debet and detinet, and is 
prima facie supposed to have assets, but that the heir might dis- 
charge himself by saying that at the time of the writ brought he 
had no assets ; or if he has assets descended, may show those assets, 
of which the plaintiff may, if he pleases, take judgment ; and that 
in case the heir had aliened before action brought, though at law 
there was no remedy against him, yet in equity he was responsible 
for the value of the land aliened ; but now the heir is made liable ) 
at law for the value of the assets he has aliened. 






«4/*» 




POWIS V. COBBET. 
High Court of Chancery, 1747. (cu^c^ » 
(3 Aik, 556.) 

Lord Chancellor [Hardwickb], The estate, made subject to 
a five hundred years' term by the will of Corbet Eynaston for the 
payment of debts, must first be applied before the creditors can 
come upon the estate descended on his heir at law ; for if a testator 
•has created a particular trust out of particular lands, and subject 
to that trust devised it over, the devisees can take no benefit but of 
the remainder after the whole burden is discharged upon it; and 
as to that the heir at law stands in a better place than the devisees do. 

The next question is between the devisees of the real estate which 
passes by the codicil and the heir at law of the testator ; undoubtedly, 
according to the determination of Oalton v. Hancock, June 11, 
1743, the assets descendible on the heir at law must be applied to 
the payment of debts before the lands can be charged which are 
specifically devised. 

Another defendant in this cause, and mortgagee, Amye Kynaston,  * 
was likewise a bond creditor to Corbet Kynaston; her counsel /^^^ 
insisted she had a right to tack it to the mortgage as against the ^^"^'^ 
heir, because, assets being descended, he cannot redeem one without i 
paying off the other, for the court will not make a circuity by put- 
ting her to the necessity of suing on the bond; and they insisted, 
further, that the rule was the same with regard to a devisee, and 
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that the court will not oblige a mortgagee, who is likewise a creditor 
by bond, to sue him under the statute against fraudulent devises. 
Lord Chancellor agreed this was the rule of the court as to 
a mortgagee who is likewise a bond creditor against the heir, but 
did not remember it was ever determined in favour of such mort- 
gagee where there are intervening incumbrancers of a superior 
nature between his mortgage and the bond, and, therefore, would^ 
not direct that Mrs. Kynaston^s bond should be tacked to^Jier 
Inortgage. 



HEAMS V. BANCE. 

High Court op Chancery, 1748. 

(3 Atk. 630.) 

Lord Chancellor^ since Hilary term last, ordered this cause to 
stand over, to search the register's book for the case of Ridout v. 
Lord Plymouth, which had been mentioned at that time as an 
authority in point, but, being looked into, it did not appear to be 
at all similar to the present, in which the question is whether a 
mortgagee who lent a further sum afterwards upon bond shoulT V-A^^/ 
1 ^ allowed to tack it to his mortgage in preference to other creditor^ ! ' 

under a trust for payment of debts created bv the will of the mort- 
gagor? 

Lord Chancellor [Hardwicke]. I have considered this case, 
and am inclined to think the mortgagee shall not be allowed to 
tack the bond to the mortgage; with regard to the heir of the 
mortgagor, the reason why he shall not redeem the mortgage with- 
out paying the bond likewise is to prevent a circuity, because the 
moment the estate descends upon him it becomes assets in his 
hands and liable to the bond; a devisee, too, of the mortgaged 
premises for his own benefit is subject to the same rule since the 
statute of fraudulent devises made in favor of bond creditors. 

But this is a devise in trust for the payment of debts, and the 1] 
descent is, consequently, broke ; so that, as I am at present advised, 
I am of opinion the mortgagee can have no priority with regard 
to his bond, but as to that must come in pro rata with the rest of 
the creditors under the trust ; but if the counsel for the mortgagee 
have an inclination to be heard on this point, it shall stand over. 

The Attorney General, of counsel for him, said he thought the 
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point was too strong against the mortgagee to be maintainedy and ^ 
the court thereupon made their decree accordingly.* j^'^^f 

Lee v. Stone, 6 Gill & J. 1 (Maryland Ct. of App., 1832);/^^^ r\^ 
Dorset, J. (p. 21). It has been further contended that the appel- * 'j^ 

lants are to be first paTd, as well the balance due them from Key ^T / q 
as that which appears on the auditor's account — Booth, as the secur-^^^^ • '\ 
ity, being answerable for the defalcations of the guardian; that,i^jtx^ ^ / 
^^^1/tMM.Ui ^^^^^ t he appellants being se iz ed of the leg al estate in the land sold, their tf^^ . ^ I 

fj^^Ay^^ -tsbbr *•- l egal title coidd not be taken from them until tUey were paid, not ^ ^ j{; 
jj^^ , o nly the remaining balance of th e purchase money, [but aW jq >y i 

ot ner debtsj upon whatever account due trom j^oom to them; ^^'^^^^ 

anA this pretension is rested upon the familiar prmciples of equity, ^*^ r 

^ Hhat he who seeks equity must do equity ;^^ ^^tnat a multiplication / u/ ^^ 

or circuity of action should be avoide d/^ tj^^hr l^ 

But these principles have never been carried to the extent that ^g^ j i 

would be necessary to their affording relief to a party in the predic a- ^*J^^ ^^^ 

^ ment of the present appellants . They stand here in the characte r (rU'Cijt h 

S'o prvjfcw**"^ of complainants seeking to enforce their lien for a balance of the / / ^^^ 

purchase money by a sale of the premises on which their lien^^ 
attaches , and require this court not only to enforce their lien, but ^^^^ . 
to tack to it another debt, apart from such their application entitled G^« • •* 
to no priority over other creditors, and this to the exclusion of y^UjCiJM 
a nother creditor before the court^ whose debt is secured by a lien \^^^^ (Ia 
on the premise s. If there be any case to warrant this requisition, Z±j' ^ 
it has not been presented to our notice in the argument, and has y^ r[ 
certainly escaped our researches upon the subject. It is true that if H tt f^^ 
a mortgagor goes into chancery to redeem, upon the axioms of equity I ^J^^ ^ u 
above mentioned he will not be permitted to do so but upon pay- I /^. 

ment, not only of the mortgage debt, but of all other debts due I 
from him to the mortgagee. In this there is no prejudice to the ** L^A r 

* " Lord Chancellor [Thurlow] said the only reason why the mortgage e 42/>*^ '^ 

can tack hia bondito his mortgage is to prevent a circuity of suit si^ it ia * 

solely matter o f arrangement for that purpoae, for in natural justice the ^ Cm-^ 

fight has no foundation .'* — Lowthian v. Easel, 3 Bro. C. C. 162 (1790). \< jLiL^ 

" I have looked into all the casea, which are very dissatisfactory. The ' 

p resent practice, that a bond cannot be tac ked to a mortgage as agEtinst A^ ^^** 

t , he morigftj o ^orr but may against his heir does not seem to have been jf j JL 

alw ays the course . . . . Now, at least by the modern cases, it is laid down w9^ 

tliat th emortgagee canno t tack a bond ap fainst t hfi_ia^rt g«g^ri "^'^ °g*'"Pt ^ ^ \^ 

c reditors^ but may against the l^eir. merely to prevent circuitv ot act ion. j f 

W ^ not against the mortgagor, if the rule is that where a man havin g ^'**^ r 

one security lend s more money to th e same person, that person shall pay » 
h is whole debt, or shall not redeem at all. " — Per Sir Kichard Pepper Araen^ 
,M. R., in Jones v. Smith, 2 Ves.' 372 (1794). 
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rights of others; nobody has a right to complain; no injustice is 
done to anybody. 

But it is also true that if the mortgagee seek a foreclosure in 
chancery, the mortgagor will be permitted to redeem upon payment 
of the mortgage debt only, no matter to what amount, on other 
accounts, he may stand indebted to the mortgagee. And it is equally II 
clear that if a subsequent mortgagee or judgment creditor file I j 
a bill to redeem, he will be permitted to do so upon the payment || 
of the mortgage debt alone. Whilst these well settled principles of 
equity remain unshaken, upon no system of analogy or consistency 
can the claim of the appellants be gratified. Their doctrine is in 
effect simply this, that in all cases where the sale of the real estate 
of a deceased debtor is decreed, the debts due to the heirs at law to 
whom such estate has descended, be their nature what they may,, 
must first be paid, even to the exclusion of judgment creditors.) 
To such a length the doctrine of tacking has never yet been carried.* 



*" There is no doubt as to the right of the plaintiff ( mortgagor) to 
redeem the whole of the premises mortgaged; but as he who will have 



e quity m ust do equit y, it must be on condition not only of paying the sum 
c harged Upon Ihfe land, but the debt collaterally due to the mortgagee." — 
Per Mosmer, Uh. J., in Scripture v. Johnson, 3 Conn. 211 (1819). Walling 
V. Aiken, 1 MacM. Ch. 1 (1840) ; Lake v. Shumate, 20 S. 0. 23 (1883); 
Anthony v. Anthony, 23 Ark. 479 (1861), and (aemhle) Rovxin v. Sharps 
Rifle Mfg, Co,, 33 Conn. 28 (1865), occorc 

T he cases generally are con t ra : Borrow y. Kelly, 1 Dall. (Penn.) 142 

(1785) ; Bridgen y. CarhafJtT^^opk. Ch. (N. Y.) 234 (1824); Preahy- 

terian Corporation v. Wallace, 3 Rawle (Penn.) 109, 155 (1831) ; Bacon y. 

Cottrell, 13 Minn. 194 (1868) ; Mahoney y. Bosttoick, 96 Gal. 53 (1892) ; 

Brooka y. Brooke, 169 Mass. 38 (1897). 
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